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DEPARTMENT  OF  ENERGY 
10  CFR  Part  211 

Mandatory  Petroleum  Allocation 
Regulations;  Motor  Gasoline 
Allocation  Base  Period  and 
Adjustments 

/ 

AGENCY:  Economic  Regulatory 
Administration,  Department  of  Energy. 
ACTION:  Interim  Final  Rule. 

SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  an  interim 
final  rule  on  an  emergency  basis  that 
will  be  effective  through  September  30, 
1979  and  provides  as  follows: 

1.  The  rule  continues  use  of  an 
updated  base  period  beyond  May  31, 
1979,  when  Activation  Order  No.  1  is 
due  to  expire. 

2.  The  rule  designates  the  November 
1977  through  October  1978  period  as  the 
base  period  year.  (This  is  a  change  from 
Activation  Order  No.  1,  which  proposed 
using  the  corresponding  months  in  1977 
during  the  base  period  July  through 
October.) 

3.  This  rule  provides  for  an  unusual 
growth  adjustment.  Beginning  in  May 
1979,  retail  sales  outlets,  wholesale 
purchaser-consumers  and  bulk 
purchasers  may  substitute  their  average 
monthly  purchases  in  the  period 
October  1978  through  February  1979  as 
their  base  period  volume  if  that  average 
was  at  least  ten  percent  greater  than 
their  total  purchases  in  the  applicable 
base  period  month.  Base  period 
suppliers  will  be  required  to  make  these 
adjustments  for  qualified  purchasers, 
without  any  need  for  DOE  approval. 

If  a  purchaser  had  multiple  suppliers 
in  the  base  period  month,  each  base 
month  supplier  will  be  required  to 
supply  the  portion  of  the  adjustment 
attributable  to  it  during  the  October 
through  February  period.  Base  period 
suppliers  will  also  be  required  to  supply, 
on  a  pro  rata  basis,  volumes  not 
attributable  to  any  base  month  supplier 
(such  as  surplus  gasoline  purchased 
from  a  non-base  month  supplier  during 
the  October  through  February  period). 
Suppliers  responsible  for  supplying  the 
adjusted  volumes  will  be  able  to  certify 
the  increases  upward  to  their  suppliers 
on  a  proportional  basis. 

4.  The  rule  allows  substitution  of  the 
October  1978  through  February  1979 
monthly  average  as  the  April  1979  base 
period  volume  if  that  average  was  at 
least  35  percent  greater  than  purchases 
in  April  1978. 

5.  The  rule  codifies  the  provisions  of 
both  the  Activation  Order  and 
Guidelines  (with  appropriate 


modifications  to  reflect  the  adoption  of 
the  growth  adjustment  provision  and 
other  changes  suggested  by  the 
comments).  As  a  result,  reference  r  :ed 
be  made  to  only  one  document.  Because 
the  Activation  Order,  which  was 
scheduled  to  run  through  May  1979, 
overlaps  today's  rule,  the  Activation 
Order  is  revoked  for  May  1979. 

For  periods  after  September  30, 1979, 
we  are  proposing  to  adopt  on  a 
permanent  basis  the  rule  adopted  today 
on  an  interim  basis.  Comments  are 
requested  on  this  rule  either  in  writing 
or  at  the  hearings  scheduled  as  noted 
below.  DOE  will  review  these  comments 
and,  if  appropriate,  modify  the  rule 
accordingly. 

DATES:  Effective  date:  May  1, 1979; 
adjustment  provision  effective  for  April 
1979.  Ceases  to  be  effective:  September 

30. 1979.  Requests  to  speak  for 
Washington  hearing  by  May  25, 1979. 
Requests  to  speak  for  San  Francisco 
hearing  by  June  8, 1979.  Written 
comments  by  July  10, 1979.  Washington, 

D.C.  hearing  date:  June  7, 1979;  San 
Francisco,  California  hearing  date:  June 

19. 1979. 

ADDRESSES:  Written  comments  and 
requests  to  speak  for  Washington,  D.C. 
hearing  to:  Office  of  Hearings 
Management,  Economic  Regulatory 
Administration,  Room  2313,  Docket  No. 
ERA-R-79-23,  Washington,  D.C.  20461. 
Requests  to  speak  for  San  Francisco 
hearing  to:  Department  of  Energy,  111 
Pine  Street,  3rd  floor,  Attention:  Mr. 
Robert  Laffel,  San  Francisco,  California, 
94111.  Washington,  D.C.  hearing 
location:  Room  3000A,  12th  Street  and 
Pennsylvania  Avenue,  Washington, 

D.C.;  San  Francisco  hearing  location: 
Holiday-Golden  Gateway  Inn,  1500  Van 
Ness  Avenue,  San  Francisco,  California 
94109. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Gillette  (Comment  Procedures), 
Economic  Regulatory  Administration,  2000 
M  Street  NW.,  Room  2214B,  Washington, 
D.C.  20461.  (202)  254-3345. 

William  Webb  (Office  of  Public  Information), 
Economic  Regulatory  Administration,  2000 
M  Street  NW„  Room  B-110,  Washington, 
D.C.  20461.  (202)  634-2170. 

William  Caldwell  (Regulations  and 
Emergency  Planning),  Economic  Regulatory 
Administration,  2000  M  Street  NW.,  Room 
2304,  Washington.  D.C.  20461.  (202)  254- 
8034. 

Alan  Lockard  (Office  of  Fuels  Regulation), 
Economic  Regulatory  Administration,  2000 
M  Street  NW.,  Room  6222,  Washington, 

D.C.  20461.  (202)  254-7422. 

Joel  M.  Yudson  (Office  of  General  Counsel), 
Department  of  Energy,  1000  Independence 
Avenue  SW..  Room  6A-127,  Washington, 
D.C.  20585.  (202)  252-6744. 


SUPPLEMENTAL  INFORMATION: 

I.  Background 

II.  Procedural  Requirements 

A.  Section  553(b)  of  the  Administrative 
Procedure  Act  and  Section  501  of  the 
DOE  Act 

B.  Section  404  of  the  DOE  Act 

C.  Section  7  of  the  FEA  Act 

D.  Section  553(d)  of  the  Administrative 
Procedure  Act 

E.  Executive  Order  12044 

III.  Comments  Received 

IV.  Amendments  Adopted 

A.  Base  period  update  and  relation  to 
Subpart  A 

B.  Unusual  growth  adjustment 

C.  Notice 

D.  Resolution  of  disputes 

E.  New  wholesale  purchasers 

F.  Supplier  responsibility  for  assignments 
made  after  November  1, 1977 

G.  Reassignments,  including  three-party 
agreements 

H.  Branded  resellers 

I.  Temporary  exigent  circumstances 
adjustment 

J.  Redirection  of  product 

K.  Inter-Refiner  Sales 

L.  Other  matters 

M.  Specific  comments  requested 

N.  Revocation  of  Activation  Order 

V.  Written  Comments  and  Public  Hearing 

Procedures 

I.  Background 

Based  on  our  determination  that  there 
was  a  significant  possibility  of  gasoline 
shortages  and  resulting  dislocations  in 
the  industry  for  the  period  of  March 
through  May-1979,  we  issued  an  order 
(Activation  Order  No.  1, 44  FR 11202, 
February  28, 1978)  ("Activation  Order”) 
activating  for  that  period  the  portion  of 
the  Standby  Petroleum  Product 
Allocation  Regulations  (44  FR  3928, 
January  18, 1979)  with  regard  to 
updating  the  gasoline  base  period.  The 
Activation  Order  provides  that  the 
motor  gasoline  allocation  base  period 
for  each  month  will  be  the 
corresponding  month  during  the  period 
July  1977  through  June  1978  rather  than 
the  corresponding  month  in  1972  as 
previously  provided  under  the 
regulations.  The  updated  base  period 
was  considered  necessary  to  prevent  the 
significant  disruptions  in  the  gasoline 
distribution  system  which  would  occur 
during  a  shortage  situation  if  an 
allocation  system  based  on  distribution 
patterns  in  effect  seven  years  ago  were 
used. 

On  March  14, 1979  we  issued 
Guidelines  to  the  Activation  Order  (44 
FR  16480,  March  19, 1979)  by  which  we 
intended  to  clarify  the  application  of  the 
standby  regulations  and  Activation 
Order  in  circumstances  not  explicitly 
addressed  in  those  documents.  For 
example,  the  Guidelines  clarified  the 


26713 


'.  Federal  Register  /  Vol.  44,  No.  88  /  Friday,  May  4,  1979  /  Rules  and  Regulations 


manner  in  which  base  period  volumes 
would  be  determined  for  current  months 
corresponding  to  base  period  months  in 
which  a  firm  made  no  purchases.  In  the 
preamble  to  the  Guidelines,  we  solicited 
comments  as  to  a  mechanism  to  enable 
a  purchaser  with  unusually  low 
purchases  in  one  or  more  months  of  the 
base  period  to  receive  an  upward 
adjustment  to  its  base  period  volume  to 
reflect  its  actual  average  monthly 
purchases. 

Since  the  issuance  of  both  the 
Activation  Order  and  the  Guidelines, 
many  gasoline  retailers  have  requested 
from  the  ERA  Regional  Offices 
adjustments  to  their  base  period 
volumes  as  established  by  the 
Activation  Order.  DOE’s  Office  of 
Hearings  and  Appeals  (OHA)  has  also 
received  a  large  number  of  requests  for 
relief  from  Arms  experiencing  difficulties 
in  obtaining  adequate  supplies  of 
gasoline.  Over  7,000  requests  for  relief 
have  been  submitted  to  the  OHA  and 
the  Regional  Offices.  Although  the  OHA 
has  granted  many  requests  both 
individually  and  by  class  exception  for 
the  three  months  of  the  Activation 
Order,  we  believe  a  regulatory  change 
codifying  the  updated  base  period  and 
adopting  an  automatic  adjustment 
provision  is  necessary  to  provide  relief 
for  May  1979  and  for  subsequent 
months.  If  such  a  provision  is  not 
adopted  immediately  DOE  will  not  be 
able  to  grant  relief  as  quickly  as  it  is 
needed  and  many  marketers  will  be 
unable  to  obtain  adequate  supplies  of 
gasoline  and  will  experience  financial 
hardship. 

On  April  17, 1979,  we  issued  a  Notice 
of  Intent  to  Issue  a  Final  Rule  (44  FR 
23537,  April  20, 1979)  which  announced 
our  tentative  determination,  based  on 
the  comments  received  until  that  date, 
to  issue  a  new  rule  on  the  subject.  In  the 
Notice  of  Intent  we  stated,  among  other 
things,  our  intent  to  adopt  an  unusual 
growth  provision  with  a  ten  percent 
growth  threshold  beginning  for  the 
month  of  May  1979  and  a  35  percent 
threshold  for  April  1979. 

Following  the  issuance  of  the  Notice 
of  Intent  and  partly  in  response  thereto, 
on  April  19, 1979,  the  OHA  issued  a 
Proposed  Decision  and  Order  (DEE 
3726)  and  an  Interim  Decision  and  Order 
(DEN  3726,  44  FR  24025,  April  23, 1979) 
implementing  by  class  exception  a 
growth  adjustment  for  April  1979  fpr 
firms  whose  gasoline  purchases  grew  by 
35  percent  between  April  1978  and  the 
October  1978  through  February  1979 
period.  The  OHA  action  was  taken 
because  OHA  recognized  that  the 
issuance  of  today's  rule  would  probably 
be  too  late  to  afford  actual  relief  to  firms 


seeking  gasoline  in  the  month  of  April 
1979. 

Today’s  amendments  are  being 
adopted  on  an  emergency  basis  effective 
May  1, 1979  for  four  months.  The  public 
has  had  notice  and  an  opportunity  to 
comment  on  the  substance  of  the 
provisions  we  are  adopting  through  its 
comments  solicited  by  DOE  on  the 
Activation  Order  and  the  Guidelines.  In 
addition,  we  are  soliciting  comments 
and  will  hold  hearings  on  whether  this 
interim  rule  should  be  made  permanent. 
DOE  will  review  the  comments  and 
other  relevant  parts  of  the  record  and 
issue  a  final  rule  with  whatever 
modifications  are  appropriate.  The 
specific  statutory  requirements 
applicable  to  emergency  rulemakings 
have  been  satisfied  as  follows: 

A.  Section  553(b)  of  the  Administrative 
Procedure  Act  and  Section  501  of  the 
DOE  Act 

Section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq .) 
requires  that  general  notice  of  proposed 
rulemaking  shall  be  published  in  the 
Federal  Register  unless  persons  subject 
to  it  are  named  and  have  actual  notice 
of  the  proposal.  Except  when  notice  or 
hearing  is  required  by  statute,  the 
requirement  for  a  notice  of  proposed 
rulemaking  does  not  apply  when  the 
agency  finds  (and  incorporates  the 
findings  and  a  brief  statement  of  its 
reasons)  that  notice  and  public 
procedure  thereon  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest. 

Under  section  501(e)  of  the 
Department  of  Energy  Organization  Act 
(Pub.  L  95-91,  DOE  Act),  we  may  waive 
the  prior  notice  and  hearing 
requirements  of  subsections  (b),  (c)  and 
(d)  of  sectidn  501  upon  our  finding  that 
strict  compliance  with  these 
requirements  is  likely  to  cause  serious 
harm  or  injury  to  the  public  health, 
safety  or  welfare. 

We  believe  findings  waiving  the 
section  553(b)  and  section  501 
requirements  can  be  made.  The 
possibility  of  our  extending  the  updated 
base  period  and  other  features  of  the 
Activation  Order  and  Guidelines  and 
adopting  an  adjustment  mechanism  for 
recent  growth  has  been  publicly  known 
for  more  than  thirty  days.  We  have 
already  received  substantial  public 
comment  on  the  substance  of  today's 
rule.  As  was  stated  in  the  notices 
announcing  the  Activation  Order  and 
the  Guidelines,  an  updated  base  period 
is  necessary  immediately  to  reduce  the 
dislocations  and  competitive  imbalances 
which  would  likely  have  been  caused  by 
continued  use  of  the  1972  base  period. 


Similarly,  the  addition  of  an  adjustment 
mechanism  is  a  necessary  component  to 
provide  relief  in  the  substantial  number 
of  instances  where  growth  has  occurred 
during  or  after  the  updated  base  period 
and  the  base  period  volumes  provided 
by  the  base  period  change  will  be 
inadequate  to  prevent  the  harm  which 
will  befall  many  gasoline  marketers  and 
their  customers  unless  gasoline  is  made 
quickly  available  to  them. 

Finally,  to  the  extent  that  we  are 
extending  the  use  of  an  updated  base 
period  beyond  May  31, 1979  and  will  use 
the  corresponding  months  of  1978  as 
base  period  months  for  June  through  at 
least  September  of  1979  rather  than  the 
corresponding  months  of  1977,  our 
action  today  will  enable  the  petroleum 
industry  to  plan  gasoline  distribution  for 
the  summer  months.  In  accordance  with 
section  501,  we  will  receive  both  oral 
and  written  comments  on  this  action 
within  a  reasonable  period  after 
issuance  of  this  rule. 

B.  Section  404  of  the  DOE  Act 

Section  404(a)  of  the  DOE  Act  requires 
that  the  Federal  Energy  Regulatory 
Commission  (FERC)  be  notified 
whenever  the  Secretary  of  Energy 
proposes  to  prescribe  rules,  regulations, 
and  statements  of  policy  of  general 
applicability  in  the  exercise  of  functions 
transferred  to  him  under  section  301  or 
section  308  of  the  DOE  Act.  If  the  FERC 
determines,  within  such  period  as  the 
Secretary  may  prescribe,  that  the 
proposed  action  may  significantly  affect 
any  of  its  functions  under  sections 
402(a)(1),  (b)  and  (c)(1)  of  the  DOE  Act, 
the  Secretary  shall  immediately  refer  the 
matter  to  the  FERC. 

The  FERC  has  been  notified  of  this 
rule  and  has  notified  the  ERA  that  it  has 
declined  to  determine  that  these 
guidelines  may  significantly  affect  one 
of  its  functions  under  the  sections  noted 
above. 

C.  Section  7  of  the  FEA  Act 

Under  section  7(a)  of  the  Federal 
Energy  Administration  Act  of  1974  (Pub. 
L  93-275,  "FEA  Act”),  the  ERA 
Administrator  shall,  before  promulgating 
proposed  rules,  regulations,  or  policies 
affecting  the  quality  of  the  environment 
provide  a  period  of  not  less  than  five 
working  days  during  which  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  may  provide 
written  comments  concerning  the  impact 
of  such  rules,  regulations,  or  policies  on 
the  quality  of  the  environment.  Such 
comments  shall  be  published  together 
with  publication  of  notice  of  the 
proposed  action. 
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However,  the  prior  review  required 
may  be  waived  for  a  period  of  fourteen 
days  if  there  is  an  emergency  situation 
which  requires  making  effective  the 
action  proposed  to  be  taken  at  a  date 
earlier  than  would  permit  the  EPA 
Administrator  the  five  working  days 
opportunity  for  prior  comment.  Notice  of 
any  such  waiver  shall  be  given  to  the 
EPA  Administrator  and  filed  with  the 
Federal  Register  with  the  publication  of 
notice  of  proposed  or  final  agency  action 
and  shall  include  an  explanation  of  the 
reasons  for  such  waiver,  together  with 
supporting  data  and  a  description  of  the 
factual  situation  in  such  detail  as  is 
determined  will  apprise  the  EPA  and  the 
public  of  the  reasons  for  such  waiver. 

We  have  determined  that  the  five 
working  days  opportunity  for  prior 
comment  by  the  EPA  Administrator 
should  be  waived.  The  reasons  for  the 
waiver  are  the  same  ones  which  support 
making  this  rule  immediately  effective 
and  are  set  forth  in  the  preceding 
sections  of  this  preamble.  Furthermore, 
at  the  time  of  their  issuance,  a  copy  of 
the  Guidelines,  which  referenced  the 
Activation  Order  and  requested 
comments  on  the  adoption  of  an 
adjustment  mechanism,  was  sent  to  the 
EPA  Administrator.  The  Administrator 
had  no  comments  on  that  document 

A  copy  of  this  rule  has  been  provided 
to  the  EPA  and  the  EPA  Administrator's 
comments,  if  any,  will  be  considered  in 
the  promulgation  of  the  final  rule. 

D.  Section  553(d)  of  the  Administrative 
Procedure  Act 

Section  553(d)  of  the  Administrative 
Procedure  Act  requires  that  a 
substantive  rule  will  not  become 
effective  less  than  thirty  days  after  its 
publication.  This  requirement  will  not  be 
applicable  if  an  agency  finds  good  cause 
to  waive  this  requirement  and  publishes 
this  finding  together  with  the  rule. 

The  need  for  immediate  adoption  of 
this  rule  provides  good  cause  to  waive 
the  section  553(d)  requirement. 

E.  Executive  Order  12044 

The  sixty-day  advance  public 
comment  period  required  for  proposed 
rulemakings  pursuant  to  Executive 
Order  12044,  entitled  “Improving 
Government  Regulations"  (43  FR 12661, 
March  23, 1978)  and  DOE’s 
implementing  procedures,  DOE  Order 
2030.1  (44  FR  1032,  January  3, 1979),  have 
been  waived  by  the  Deputy  Secretary  of 
Energy  as  they  relate  to  the  interim  final 
rule.  Prior  to  the  issuance  of  a  final  rule, 
the  rulemaking  procedures,  including  the 
preparation  of  a  regulatory  analysis  if 
one  is  required,  will  be  satisfied. 


III.  Comments  Received 

A.  Introduction 

Hearings  were  held  on  the  Activation 
Order  and  the  Guidelines  on  March  21, 
22  and  23, 1979.  A  total  of  422  written 
and  oral  comments  on  the  Activation 
Order  and  the  Guidelines  were  received 
representing  the  following  groups:  major 
refiners  (14);  large  independent  refiners 
(2);  small  refiners  (18);  branded 
marketers  (181);  non-branded  marketers 
(149);  trade  associations  (31);  industrial 
users  (6);  utilities  (1);  governmental 
representatives  (13)  and  miscellaneous 
commenters  (7).  In  addition,  a  number  of 
recent  comments  addressed  the  April  17 
Notice  of  Intent.  The  issues  discussed  in 
the  comments  are  analyzed  here. 
Although  a  number  of  the  major  issues 
overlap,  such  as  the  selection  of  a  base 
period  year  and  the  adoption  of  a 
growth  provision,  we  have  presented 
them  separately.  All  comments  received 
up  to  the  preparation  of  this  notice, 
including  those  that  were  late  filed, 
were  considered. 

B.  Selection  of  a  base  period  year 

In  the  preamble  to  the  Activation 
Order,  we  asked  whether  the  use  of  an 
updated  base  period  should  be 
extended,  what  the  most  appropriate 
base  period  is,  and  whether  there  would 
be  any  merit  in  preserving  firms’  actual 
unadjusted  base  period  uses  as  a 
minimum  allocation  entitlement.  Almost 
all  of  the  commenters  addressed  these 
questions. 

The  specific  base  period  year  selected 
in  the  Activation  Order,  July  1, 1977 
through  June  30, 1978,  drew  the  most 
attention.  Those  for  and  agains' 
almost  evenly  divided.  Those  ’ 

(137)  felt  that  it  was  the  fair* 
available  in  recent  market '  jse 

opposed  (125)  indicated  a 
reasons  which  ranged  from  _  lifting 
of  allocation  entitlements  during  the 
period  selected  (primarily  for  price 
consideration)  which  caused  them  to 
favor  earlier  periods  of  high  purchases, 
to  new  businesses  with  low  starting 
volumes  in  the  base  period  and  growth 
afterward  which  caused  them  to  favor 
more  recent  periods.  Branded  (96)  and 
non-branded  (104)  marketers 
commenting  divided  almost  evenly  on 
this  subject  while  refiners  were  almost 
unanimous  in  their  support  for  some 
updated  base  period. 

The  second  major  alternative 
suggested  as  a  base  period  year  was  the 
calendar  year  1978.  A 1978  calendar 
year  base  period  received  82  comments 
in  favor.  Those  in  favor  were 
predominantly  marketers  (63),  both 
branded  and  non-branded,  who  felt  that 


the  corresponding  months  in  1978  more 
accurately  reflected  the  marketplace 
than  did  the  base  period  selected  in  the 
Activation  Order. 

Seventy-eight  marketers  and  trade 
associations  (representing  both  branded 
and  non-branded  firms)  were  in  favor  of 
a  choice  of  volumes  from  either  1972  or 
an  updated  base  period,  whichever  were 
higher  they  alleged  that  a  choice  would 
be  the  fairest  mechanism  which  would 
protect  their  business  interests. 

The  last  major  alternative  suggested 
was  the  “rolling"  base  period,  in  which 
a  firm’s  allocation  entitlement  for  a 
month  would  be  based  on  its  purchases 
in  the  corresponding  month  of  the 
previous  year.  Refiners  (16)  and  some 
marketers  (17 — a  few  of  which  included 
trade  associations)  were  predominantly 
in  favor  of  a  rolling  base  period. 

While  many  firms  favored  complete 
deregulation,  others  recognized  that  in  a 
time  of  shortage,  effective  allocation 
regulations  are  needed.  Commenters 
stated  that  using  1972  as  a  base  period 
year  worked  only  when  significant 
volumes  of  surplus  product  existed  to 
accommodate  shifting  demand  patterns. 
Continuing  the  use  of  1972  as  the  base 
period  year  in  a  time  of  shortage  would 
cause  distortions  between  regions  which 
grew  at  different  rates  since  1972  and 
would  disadvantage  those  firms  which 
also  grew  significantly  since  1972  but 
did  not  receive  adjustments  to  their  base 
period  use.  Furthermore,  they  stated, 
placing  1972-based  allocations  in  the 
hands  of  those  firms  whose  needs  have 
declined  leads  to  unwarranted  brokering 
of  product. 

On  the  other  hand,  other  commenters 
pointed  out  that  the  complete 
abandonment  of  1972  as  the  base  period 
year  would  legitimize  the  practices  of 
suppliers  that  sold  at  uncompetitive 
prices  or  used  other  unfair  practices  to 
discriminate  against  particular  classes 
of  purchasers.  Firms  whose  purchases 
declined  generally  favored  retaining 
1972  allocation  entitlements  as  a  floor 
for  current  entitlements.  The 
independent  wholesale  marketers  and 
jobbers  of  Texaco,  Inc.  pointed  out  the 
following  specific  unfair  practices  in  the 
1977-78  base  period  that  reduced  their 
purchases:  (a)  the  reduction  of  jobber 
margins,  (b)  the  reduction  of 
commissions  to  commission  agents,  (c) 
directly  reduced  allocations  and 
limitations  on  growth  for  certain  classes 
only,  and  (d)  rebates  for  direct  refiner- 
supplied  retailers  but  not  jobber- 
supplied  retailers. 

Commeqters  opposed  to  using  the 
choice  of  either  the  higher  of  1972  or 
1978  volumes  as  base  period  volumes 
pointed  out  that  under  such  a  scheme 
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firms  whose  needs  have  grown  since 
1972  would  receive  less  than  if  a  single 
current  twelve-month  period  were 
selected.  Some  refiners  stated  that  if 
purchasers  were  given  the  choice 
between  the  higher  of  1972  or  1978 
purchases,  their  supply  obligations 
would  be  greatly  inflated  and  their 
allocation  fractions  would  decline 
significantly. 

Those  persons  commenting  in  favor  of 
the  July  1977  through  June  1978  base 
period  stated  that  Die  period  chosen  in 
the  Activation  Order  was  the  most 
recent  twelve-month  period  of  “normal” 
gasoline  distribution.  They  contended 
that  the  last  half  of  1978,  and 
particularly  the  last  two  months  of  1978, 
was  marked  by  gasoline  shortages, 
unusually  high  demand  and  increasing 
prices. 

On  the  other  hand,  marketers  from 
one  state  indicated  that  the  second  half 
of  1977  was  distorted  and  should  not  be 
used  as  a  base  period  year.  Furthermore, 
the  point  was  made  that  the  transition 
between  June  and  July  of  1979  from  June 
1978  to  July  1977  volumes  would  cause 
unnecessarily  abrupt  dislocations  during 
peak  driving  months  because  demand 
levels  were  different  in  the  two  years 
and  many  firms  had  different  suppliers. 
Persons  commenting  in  favor  of 
calendar  year  1978  as  the  base  period 
year  asserted  that  the  aberrations 
during  the  second  half  of  1978  were  not 
as  severe  as  some  commenters  pictured 
them  and  that  it  is  essential  that  the 
base  year  reflect  as  closely  as  possible, 
the  most  recent  historical  period. 

Those  commenters  in  favor  of  a  rolling 
base  period  pointed  out  that  such  a 
concept  will  always  reflect  the  most 
recent  pattern  of  purchases,  that  it 
would  provide  certainty  to  all  firms  in 
that  their  present  actions  will  determine 
their  future  rights  and  obligations,  and 
that  it  would  be  simple  to  administer. 
Those  opposed  to  a  rolling  base  period 
stated  that  such  a  scheme  would 
discourage  conservation,  since  no  firm 
would  wish  to  reduce  its  purchases. 
Commenters  representing  independent 
marketers  stated  that  under  such  a 
mechanism,  they  could  be  faced  with 
the  choice  of  purchasing  product  at  high 
prices,  which  would  squeeze  their  profit 
margin,  or  of  reducing  their  purchases, 
which  would  cause  them  to  have  a 
lower  entitlement  the  following  year. 
Adoption  of  a  rolling  base  period  would 
tend  to  favor  refiner  and  jobber- 
operated  retail  sales  outlets.  As  one 
independent  marketer  stated,  under  a 
rolling  base  period,  he  would  “roll  right 
out  of  business." 


C.  Growth  Adjustment 

There  was  widespread  agreement  that 
some  provision  was  needed  to  account 
for  significant  changes  in  volumes  of 
gasoline  purchased  by  firms  during  or 
after  the  base  period.  It  was  stated  that 
the  updated  base  period  did  not  reflect 
recent  changed  circumstances,  such  as 
where  large  capital  investments  were 
made,  where  there  was  a  change  in 
ownership  of  a  firm,  where  a  method  of 
marketing  changed  or  where  new 
businesses  or  residential  areas  or  a  new 
highway  opened  in  the  vicinity  of  a 
retail  station. 

Firms  commenting  on  the  large 
number  of  applications  filed  with  the 
OHA  stated  that  the  exceptions  process 
is  inadequate  and  relief  cannot  be 
obtained  as  quickly  as  necessary. 
Furthermore,  requiring  individual  firms 
to  file  for  exception  relief  has  placed  a 
large  burden  on  small  businesses  that, 
typically,  do  not  have  the  necessary 
expertise  or  resources. 

Commenters  differed  as  to  the 
necessary  scope  of  the  adjustment 
procedure.  Marketers  took  the  position 
that  to  assure  compliance  by  prime 
suppliers  who,  it  was  alleged,  were  not 
all  acting  in  accordance  with  the 
Guidelines,  the  adjustment  provision 
should  be  automatic  and  mandatory. 
Certain  refiners  stated  that  prime 
suppliers  should  not  be  forced  to  accept 
adjustments  because  that  will  lead  to 
the  inflation  of  supply  obligations 
without  adequate  consideration  being 
given  to  their  ability  to  supply  all  of 
their  customers.  However,  giving  such 
discretion  to  suppliers,  it  was 
contended,  would  provide  further 
opportunity  for  unfair  preferential 
treatment  One  refiner  did  suggest  an 
adjustment  mechanism,  similar  to  the 
one  we  are  adopting,  that  would  allow 
firms  to  substitute  as  their  base  period 
use  their  October  1978  through  January 
1979  average  monthly  purchases  in 
instances  where  such  an  average  was  at 
least  ten  percent  greater  than  a  firm’s 
base  period  purchases. 

One  commenter,  a  United  States 
Senator,  stated  that  although  providing 
for  an  automatic  growth  adjustment  is  a 
step  in  the  right  direction,  the  choice  of 
October  1978  through  February  1979  as 
the  recent  averaging  period 
discriminates  in  favor  of  areas  that  have 
high  winter  demands  vis-a-vis  states, 
such  as  Nevada,  with  low  historical 
purchases  during  the  winter  months.  The 
Senator  stated  that  in  his  state,  Nevada, 
the  summer  months  are  the  peak 
demand  months  and  a  standard  measure 
beyond  the  base  period  is  needed  to 
measure  growth. 


Others  commenting  on  an  automatic 
growth  adjustment  stated  that  we 
should  clarify  which  suppliers  would  be 
responsible  for  supplying  adjusted 
volumes  and  that  a  firm’s  eligibility  for 
an  adjustment  should  be  based  on  an 
increase  over  its  aggregate  base  period 
purchases  in  a  month  and  not  on  its 
purchases  from  a  particular  supplier. 
Another  commenter  indicated  that  bulk 
purchasers  should  be  eligible  for  an 
adjustment.  We  also  received  comments 
from  mid-level  marketers  who  believe 
that  the  adjustment  provision  should 
apply  directly  to  their  increased 
purchases  as  well  as  to  the  growth  of 
retail  sales  outlets  and  wholesale 
purchaser-consumers. 

Lastly,  one  refiner  commented  that 
basing  an  adjustment  on  a  comparison 
with  purchases  in  a  particular  month 
does  not  account  for  monthly 
fluctuations  in  deliveries  which 
randomly  may  occur  at  the  end  of  one 
month  or  the  beginning  of  the  next.  The 
typical  volume  of  a  delivery  was  stated 
to  be  approximately  8,000  gallons.  We 
believe  that  the  additional  volumes 
required  to  be  supplied  as  a  result  of  . 
such  fluctuations  will  not  have  major 
impact. 

D.  Inter-Refiner  Sales 

In  the  preamble  to  the  Activation 
Order,  we  solicited  comments  as  to 
whether  the  allocation  regulations 
should  be  changed  to  relieve  refiners 
and  other  suppliers  of  the  obligation  to 
supply  gasoline  to  refiners. 

Commenters  were  evenly  divided  on 
this  issue.  Certain  refiners  stated  that  in 
times  of  shortage,  a  refiner  which  sold 
gasoline  in  the  base  period  to  other 
refiners  will  have  to  reduce  the  volume 
of  gasoline  it  makes  available  to  its 
other  customers.  In  the  alternative  they 
asserted  that  they  would  be  forced  to 
purchase  gasoline  on  the  spot  market 
and,  under  the  price  rules,  would  in 
effect  subsidize  the  refiner  and  the 
customers  of  the  refiner  purchasing  the 
product  at  the  expense  of  their  own 
customers.  The  firms  opposed  to 
continuing  such  obligations  indicated 
that  such  sales  generally  were  outside 
the  normal  chain  of  distribution  and 
were  done  primarily  to  balance 
inventories. 

Firms  in  favor  of  continuing  supply 
obligations  to  refiners  that  purchased 
motor  gasoline  in  the  base  period 
asserted  that  in  many  instances  such 
sales  are  essential  to  their  continuing 
ability  to  supply  gasoline  and  are  a 
regular,  not  aberrational,  source  of  their 
supply.  They  pointed  out  that  many 
small  and  independent  refiners  are  also 
marketers  of  gasoline  and  are 
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purchasers  of  substantial  volumes  of 
gasoline. 

One  trade  association  representing  a 
number  of  refiners  proposed  that  a  rule 
be  adopted  which  would  include  as  a 
supply  obligation  ongoing  sales  to 
refiners,  but  exclude  "deviationar’  sales 
that  do  not  reflect  normal  distribution  of 
product.  Under  this  suggestion,  regular 
and  recurring  spot  market  purchases  by 
a  refiner,  even  if  from  different  sellers, 
would  give  rise  to  supply  obligations. 

E.  Temporary  Exigent  Circumstances 

One  of  the  provisions  in  the 
Activation  Order  and  the  Guidelines 
which  drew  the  most  attention  provided 
that  a  purchaser  could  use  his  purchases 
in  the  corresponding  month  of  the 
previous  year  if  the  purchaser  suffered  a 
decrease  in  purchases  during  the  base 
period  month  as  a  result  of  a  “temporary 
exigent  circumstance.”  Since  the 
issuance  of  the  Activation  Order,  there 
has  been  difficulty  in  defining  precisely 
what  a  temporary  exigent  circumstance 
is.  The  difficulty  in  defining  the  term  has 
caused  many  disputes  between 
purchasers  and  suppliers.  As  to  the 
relief  provided  by  the  provision, 
commenters  stated  that  if  a  temporary 
exigent  circumstance  occurred  dining 
the  base  period,  purchases  in  a  later 
period  rather  than  an  earlier  one  would 
better  reflect  current  needs. 

F.  Base  Date  for  Price  Regulations 

In  the  Activation  Order,  we  solicited 
comments  as  to  whether  a  more  recent 
date  than  May  15, 1973  should  be  used 
as  a  base  date  for  the  price  regulations. 
The  consensus  among  the  commenters 
was  that  the  current  base  date  was  a 
reference  point  which  firms  understand 
and  that  changing  it  would  not  provide  ‘ 
sufficient  benefit  to  outweigh  the 
massive  confusion  that  would  occur. 
Specifically,  it  was  pointed  out  that  an 
updated  base  date  for  pricing  purposes, 
without  the  retention  of  1973  margins  as 
a  minimum,  would  have  a  disastrous 
effect  on  the  independent  segment  of  the 
petroleum  industry. 

G.  Regulatory  Procedures 

There  was  widespread  agreement 
among  the  commenters  that  the  updated 
base  period  was  initially  implemented 
with  inadequate  notice  which  was  a 
major  cause  of  the  dislocations  in  March 
1979.  Many  commenters  stated  that 
future  changes  should  occur  only  after 
giving  the  industry  time  to  plan  and  after 
the  receipt  of  public  comment. 

There  was  comment  that  repeated  90 
day  activation  orders  would  not  provide 
for  a  stable  regulatory  environment  and 
that  a  permanent  rule  is  necessary  and 


that  the  confusion  was  compounded  by 
the  need  to  refer  to  more  than  one 
document.  On  commenter  stated  that  the 
adoption  of  a  rule  should  not  be  delayed  . 
by  further  hearings.  Another  stated  that 
a  rulemaking  proceeding  should  be 
instituted  to  update  permanently  the 
base  period.  Finally,  one  group 
questioned  our  legal  authority  to 
promulgate  rules  without  first  soliciting 
the  views  on  the  specific  regulations 
proposed. 

H.  Unleaded  Gasoline 

One  commenter  specifically  pointed 
out  that  the  allocation  rules  for  unleaded 
gasoline  set  forth  at  10  CFR  211.108  are 
not  causing  great  disruptions  because 
they  are  generally  being  ignored.  It 
suggested  that  the  allocation  of 
unleaded  gasoline  should  be  based  on 
historical  requirements  for  that  product. 

IV.  Amendments  adopted 

A.  Base  Period  Update  and  Relation  to 
Subpart  A 

Through  September  30, 1979,  we  have 
updated  the  motor  gasoline  base  period 
and  codified  the  Guidelines  by 
amending  Subpart  F  of  10  CFR  Part  211. 

In  $  211.101  we  have  made  clear  that  the 
provisions  of  Subpart  F  prevail  over  any 
inconsistent  provisions  of  Subpart  A.  In 
particular,  we  wish  to  emphasize  that 
the  assignment  procedures  permitting 
suppliers  to  supply  new  purchasers  of 
motor  gasoline  on  an  interim  basis 
pending  an  ERA  assignment  and 
allowing  upward  certification  during 
that  time  are  effective  notwithstanding 
any  inconsistent  language  in  $  211.10  or 
S  211.12.  The  only  change  adopted  in 
Subpart  A  is  in  $  211.13(c),  which  has 
been  amended  to  provide  that  the 
adjustments  allowed  under  S§  211.104 
and  211.105  are  certifiable  by  a 
wholesale  purchaser-reseller  to  its 
suppliers  in  proportion  to  that  part  of  its 
base  period  use  received  from  each 
supplier. 

In  §  211.102,  the  definition  of  "base 
period”  is  changed  to  mean  the  month  of 
the  period  November  1977  through 
October  1978  corresponding  to  the 
current  month.  This  replaces  the  1972 
base  period  year  of  the  earlier 
permanent  regulations  and  the  July  1977 
through  June  1978  base  period  year  of 
Activation  Order  No.  1.  By  excluding  the 
months  of  November  and  December 
1978,  we  believe  that  most  of  the  serious 
1978  distortions  will  not  be  included  in 
the  base  period. 

B.  Unusual  Growth  Adjustment 

A  significant  new  feature  of  this  rule 
is  §  211.104,  which  provides  an  unusual 


growth  adjustment.  It  provides  the 
following: 

1.  Eligibility  and  size  of  adjustment. 
Beginning  in  May  1979,  a  retail  sales 
outlet,  whoesale  purchaser-consumer  or 
a  bulk  purchaser  of  motor  gasoline  (or 
its  predecessor  whose  allocation  it 
received)  is  eligible  for  an  automatic 
growth  ajustment  in  any  month  if  it 
purchased  gasoline  during  at  least  three 
of  the  months  during  the  period  October 
1978  through  February  1979  and  the 
monthly  average  volume  of  such 
purchases  from  all  suppliers  during 
those  months  was  at  least  ten  percent 
greater  than  the  aggregate  amount  of  its 
actual  motor  gasoline  purchases  during 
the  base  period  month  from  all 
suppliers.  In  such  a  case  it  can 
substitute  as  its  base  period  volume  its 
average  monthly  purchases  in  those 
months  of  the  October  1978  through 
February  1979  period  during  which  it 
purchased  gasoline.  The  purchaser's 
base  period  suppliers  will  be  required  to 
supply  the  adjusted  volumes. 

While  it  would  always  be  useful  to 
develop  a  growth  mechanism  which  is 
favorable  to  every  firm  and  state,  we  are 
constrained  to  choose  the  October 
1978 — February  1979  period  as  the 
period  in  which  to  measure  growth, 
since  it  is  the  only  recent  period 
following  the  base  period  but  before 
March  1, 1979  when  allocation  of 
gasoline  became  widespread.  By 
changing  the  base  period  to  include  the 
corresponding  summer  months  of  1978 
rather  than  1977,  we  have  provided  that 
firms  in  all  states  will,  this  summer,  be 
entitled  to  their  actual  purchases  during 
the  most  recent  corresponding  period  in 
which  the  market  situation  was 
relatively  normal.  For  winter  months, 
similarly,  firms  that  qualify  for  the 
adjustment  will  be  entitled  to  volumes 
based  on  recent  winter  purchases  rather 
than  the  previous  winter’s  purchases. 

We  have  added  into  the  5-month 
averaging  period  October  1978,  the  last 
month  of  the  base  period,  because 
during  that  month  gasoline  demand 
levels  continued  nationally  at  levels 
approaching  those  of  the  summer 
months.  In  adi  tion,  any  adjustment 
provision  we  could  have  adopted  that 
would  have  been  based  on  a  case-by¬ 
case  comparison  to  specific  qualitative 
standards  would  inevitably  have  led  to 
many  disputes  between  suppliers  and 
purchasers  which  would  have  delayed 
the  effective  implementation  of  an 
adjustment  mechanism. 

The  automatic  adjustment  provisions 
are  available  only  for  retail  sales 
outlets,  wholesale  purchaser-consumers 
and  bulk  purchasers,  but  not  to  mid¬ 
level  marketers.  This  is  because  jobber 
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and  other  marketer  growth  will  be 
reflected  in  their  increased  sales  to 
retail  sales  outlets.  Since  increased 
sales  to  retail  outlets  will  increase  mid¬ 
level  marketer  supply  obligations  and 
these  increased  obligations  can  in  turn 
be  certified  upward  to  their  base  period 
suppliers,  mid-level  marketers  will 
receive  their  share  of  growth 
adjustments. 

The  adoption  of  the  growth  provision 
eliminates  much  of  the  need  for,  and 
problems  associated  with,  a  temporary 
exigent  .circumstance  provision. 
However,  since  there  are  firms  which 
did  not  experience  significant  growth 
after  the  base  period  and  which 
experienced  a  temporary  exigent 
circumstance  during  the  base  period,  we 
have  decided  to  continue  the  use  of  a 
temporary  exigent  circumstance 
provision  which  allows  a  purchaser  to 
substitute  its  earlier  volumes  as  a  base 
period  volume. 

As  indicated  in  our  Notice  of  Intent, 
the  rule  will  also  provide  relief  for  the 
month  of  April  1979  in  extraordinary 
circumstances  thereby  confirming  what 
has  already  been  done  by  OHA  through 
a  clads  exception.  If  the  average 
monthly  gasoline  purchases  by  a  retail 
sales  outlet,  wholesale  purchaser- 
consumer  or  bulk  purchaser  in  the 
months  it  purchased  motor  gasoline  in 
the  period  October  1978  through 
February  1979  were  at  least  35  percent 
higher  than  its  total  April  1978 
purchases  from  all  suppliers,  the 
October  1978-February  1979  average 
monthly  purchase  figure  may  be 
substituted  for  its  April  1978  purchases 
as  its  base  period  use. 

Any  relief  a  firm  is  entitled  to  under 
an  OHA  decision,  whether  issued  before 
or  after  this  rule,  the  benefits  of  which 
exceed  that  provided  by  this  rule,  will 
be  effective  notwithstanding  this  rule 
unless  modified  by  the  OHA. 

2.  Apportionment  among  suppliers. 

The  portion  of  the  adjustment  that  each 
base  period  supplier  is  required  to 
supply  shall  be  derived  on  the  following 
basis:  If  the  amount  of  the  adjustment, 
i.e.,  the  average  monthly  volumes 
supplied  during  the  October  1978 
through  February  1979  period  in  excess 
of  actual  base  period  purchases,  is 
attributable  to  particular  base  period 
suppliers,  then  each  such  supplier  will 
be  responsible  for  the  portion  of  the 
adjustment  it  supplied.  If  a  purchaser's 
aggregate  average  monthly  purchases  in 
the  October  1978  through  February  1979 
period  does  not  average  ten  percent 
greater  than  its  aggregate  purchases  in 
the  base  period  month,  no  base  period 
supplier  is  required  to  supply  it 
additional  volumes  as  an  adjustment. 


even  though  any  particular  supplier  may 
have  provided  greater  than  ten  percent  # 
more  product  in  the  October  1978 
through  February  1979  period  than  in  the 
base  period  month.  If  a  portion  of  the 
adjustment  is  not  attributable  to  any  of 
those  suppliers  that  supplied  the 
purchaser  during  the  base  period  month, 
then  that  portion  of  the  adjustment  will 
be  supplied  by  all  the  base  month 
suppliers  based  on  the  proportional 
share  of  gasoline  the  firm  purchased 
from  each  supplier  in  that  month. 

A  supplier  shall  make  the  adjustment 
under  section  211.104  without  a  request 
by  a  wholesale  purchaser  or  bulk 
purchaser  to  the  extent  that  the 
supplier's  records  indicate  that  the 
purchaser  is  eligible  for  the  adjustment. 
As  noted  above,  adjustment  to  a 
purchasers’  base  period  use  for  a 
particular  month  will  automatically 
become  part  of  a  supplier’s  supply  . 
obligations  that  in  hum  can  be  certified 
upward  to  its  base  suppliers. 

3.  Examples.  A  few  examples  will 
serve  to  illustrate  the  operation  of  the 
adjustment  provision: 

Example  1.  Facts.  Purchaser  P,  a  retail 
sales  outlet,  purchased  50  gallons  of 
gasoline  from  Firm  X  and  45  gallons  of 
gasoline  from  Firm  Y  during  May  1978. 
During  June  1978  it  purchased  a  total  of 
90  gallons,  all  from  Firm  X.  It  was  closed 
and  purchased  no  gasoline  during 
October  and  November  1978.  During 
each  of  the  months  December  1978  and 
January  1979  it  purchased  100  gallons 
from  Firm  X.  During  February  1979  it 
purchased  100  gallons  from  Firm  Y. 

Analysis.  Firm  Fs  average  monthly  * 
purchases  during  those  months  of  the 
October  1978  through  February  1979 
period  that  it  purchased  motor  gasoline 
is  100  gallons  per  month. 

It  is  not  eligible  for  a  growth 
adjustment  for  the  month  of  May  1979 
because  its  average  monthly  purchases 
during  the  October  1978  through 
February  1979  period,  100  gallons,  is  less 
than  ten  percent  greater  than  its  total 
monthly  purchases  during  May  1978.  95 
gallons. 

For  the  month  of  June  1979  it  is 
eligible  for  a  growth  adjustment  because 
its  average  monthly  purchases  in  the 
October  1978  through  February  1979 
period,  100  gallons,  is  ten  percent 
greater  than  its  June  1978  purchases,  90 
gallons.  Its  adjusted  base  period  volume 
for  June  1979  will  be  100  gallons.  Firm  X, 
its  only  June  1978  supplier,  is 
responsible  for  supplying  the  entire  100 
gallons. 

Example  2.  This  example  illustrates 
the  situation  where  a  firm  purchased 
gasoline  from  multiple  suppliers  during  a 
base  period  month  and  during  the  five- 


month  averaging  period.  While  we 
recognize  that  the  operation  of  the  rule 
becomes  quite  complex  where  many 
suppliers  are  involved,  we  expect  these 
cases  to  be  rare  because  most  retail 
sales  outlets  did  not  purchase  motor 
gasoline  from  multiple  suppliers  in  any 
one  month. 

Facts.  In  June  1978,  Purchaser  P 
purchased  a  total  of  36,000  gallons;  Firm 
X  supplied  it  24,000  gallons  and  Firm  Y 
supplied  it  12,000  gallons.  In  the  October 
1978  through  February  1979  period,  its 
monthly  purchases  from  each  supplier 
were  as  follows:  Firm  X  supplied  30,000 
gallons  in  each  of  the  five  months 
October  1978  through  February  1979. 
Firm  Y  supplied  it  15,000  gallons  in  each 
of  the  months  October  1978  through 
January  1979.  Firm  Z  supplied  it  15,000 
gallons  during  February  1979.  Firm  Fs 
monthly  purchases  are  tabulated  in 
Table  1. 

TsMs  A.—fim  P's  UontNff  Purchase*  (thousands  ot 
gsSonsf 
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1078 

Oct 

1S7S 

Nov. 

1078 
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1978 
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Fob. 
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24 

30 

30 

30 

30 

30 

Firm  Y_ 
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15 

15 

15 

0 

Firm  Z.. 

0 

0 

0 

0 

0 

15 

ToW. 

ss 

46 

45 

45 

45 

46 

Analysis.  Firm  Fs  total  purchases  in 
the  corresponding  base  period  month  of 
June  1978  was  38,000  gallons.  Its  total 
purchases  during  the  October  1978 
through  February  1979  period  is  225,000 
gallons,  or  45,000  gallons  per  month. 
From  June  1978  to  the  averaging  period, 
its  purchases  grew  by  9,000  gallons  per 
month,  a  25  percent  increase.  Therefore, 
it  is  eligible  for  an  unusual  growth 
adjustment  Its  adjusted  base  period 
volume  will  be  45,000  gallons  for  the 
month  of  June  1979. 

The  suppliers  responsible  for 
supplying  the  volumes  will  be  its  base 
period  suppliers.  Firm  X  and  Firm  Y. 
Their  respective  obligations  will  each 
consist  of  two  parts:  the  adjusted 
volumes  attributable  to  them  and  their 
prorated  share  of  the  volumes  supplied 
by  Firm  Z  during  the  averaging  period. 

.  The  attributable  monthly  volumes  are 
calculated  as  follows:  During  the 
October  1978  through  February  1979 
period.  Firm  X  supplied  a  total  of  150,000 
gallons,  or  30,000  gallons  a  month. 

During  that  period.  Firm  Y  supplied  a 
total  of  80,000  gallons,  or  an  average  of 
12,000  gallons  a  montn  (averaged  over 
the  five  months  that  Firm  P  purchased 
gasoline  and  not  the  four  months  that 
Firm  Y  supplied).  Thus,  the  attributable 
portions  of  the  adjustment  to  be 
supplied  by  Firm  X  and  Firm  Y  are 
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30,000  gallons  and  12,000  gallons, 
respectively. 

The  total  unattributable  portion  of  the 
adjustment  is  3,000  gallons  (i.e.,  the 
15,000  gallons  supplied  by  Firm  Z 
divided  by  five).  The  3,000  gallons  will 
be  supplied  by  Firms  X  and  Y  in 
proportion  to  the  volumes  they  supplied 
during  the  base  period  month,  i.e.,  two 
to  one,  respectively.  Thus  Firm  X  will 
supply  an  additional  2,000  gallons  and 
Firm  Y  an  additional  1,000  gallons. 

Therefore,  Firm  X's  obligation  to  Firm 
P  for  June  1979  is  30,000  gallons  plus 
2,000  gallons  or  a  total  of  32,000  gallons. 
Firm  Y’s  obligation  to  Firm  P  for  June 
1979  is  12,000  gallons  plus  1,000  gallons 
or  a  total  of  13,000  gallons. 

C.  Notice 

Each  supplier  which,  during  the  base 
period,  sold  motor  gasoline  to  a 
wholesale  purchaser  or  end-user  entitled 
to  an  allocation  level  which  is  a 
percentage  of  a  base  period  use  shall, 
under  $  211.103(e),  report  by  June  15. 
1979  to  each  of  those  purchasers  the 
volume  of  motor  gasoline  which  it  sold 
or  otherwise  transferred  to  that 
purchaser  in  each  month  of  the  base 
period  year.  (This  is  a  restatement  of  the 
requirement  that  is  contained  in 
§  211.12(c)  of  Subpart  A  and  in 
§  211.12(c)  as  it  was  amended  under  the 
Activation  Order,  except  that  the  latter 
required  such  notification  to  have  been 
provided  by  March  26, 1979.  With  the 
change  in  the  base  period,  and  the 
adoption  of  an  adjustment  provision, 
suppliers  will  be  required  to  reaffirm 
their  supply  obligations.) 

In  addition,  under  new  $  211.104(f),  to 
ensure  purchasers  will  be  informed  of 
the  size  of  the  growth  adjustment  that 
their  suppliers  recognize,  by  June  15, 

1979  each  motor  gasoline  supplier  shall 
also  report  to  each  of  its  base  period 
purchasers  which  its  records  indicate  as 
eligible  for  a  growth  adjustment  the 
monthly  average  gasoline  purchases 
which  it  supplied  during  the  October 
1978  through  February  1979  period  that 
were  at  least  ten  percent  higher  than  the 
volumes  it  supplied  during  any  base 
period  month.  Although  the  notification 
is  not  required  until  June  15, 1979, 
adjustments  are  required  to  be  made  in 
May  1979. 

Each  firm  desiring  to  receive  an 
adjustment  for  volumes  not  attributable 
to  a  particular  base  period  supplier  is 
required  to  notify  each  base  period 
supplier  of  the  additional  amount  of  the 
adjustment  to  be  added  to  its  base 
period  use  from  that  supplier.  A 
purchaser  requesting  such  an  additional 
amount  will  be  required  to  notify  a  base 
period  supplier  of  the  following:  (1)  Its 


aggregate  purchases  in  a  base  period 
month:  (2)  its  average  monthly  gasoline 
purchases  for  those  months,  of  the 
October  1978  through  February  1979 
period,  in  which  it  purchased  gasoline; 

(3)  the  portion  of  its  growth  adjustment 
attributable  to  the  particular  supplier; 
and  (4)  the  amount  of  the  unattributable 
portion  of  the  adjustment  required  to  be 
supplied  by  the  supplier  (i.e.,  the 
supplier’s  prorated  share  of  the 
unattributable  volumes).  Because  we  are 
concerned  that  purchasers  should  not 
have  to  disclose  proprietary  data  to 
their  base  period  suppliers,  who  in  some 
cases  may  be  their  competitors, 
purchasers  will  not  be  required  to 
disclose  to  one  supplier  specific  volumes 
which  were  supplied  by  other  firms. 

D.  Resolution  of  Disputes 

If  a  supplier  and  purchaser  disagree 
over  the  volumes  required  to  be  supplied 
as  a  base  period  volume  or  as  an 
adjusted  base  period  volume,  under 
section  211.103(f),  application  for 
resolution  of  the  dispute  may  be  made  to 
the  appropriate  DOE  enforcement 
division,  i.e.  to  either  an  ERA  Regional 
Office  or  the  DOE  Office  of  Special 
Counsel.  DOE  may  require  the 
production  of  any  relevant  information 
necessary  to  resolve  the  dispute.  If  a 
supplier’s  position  is  determined  to  be 
incorrect  it  will  be  obligated  to  make  up 
any  volumes  it  should  have  supplied  but 
did  not. 

E.  New  Wholesale  Purchasers 

Section  211.105(a)  incorporates  the 
assignment  procedures  for  new 
wholesale  purchasers  that  were 
contained  in  the  Guidelines,  Paragraphs 
No.  2(a)  and  7.  Appropriate  modification 
has  been  made  to  conform  volumes  that 
will  be  assigned  to  new  purchasers  to 
those  volumes  that  purchasers  may 
obtain  under  the  adjustment  provision  of 
section  211.104.  The  section  provides 
that  where  a  firm  made  no  purchases 
from  any  supplier  during  a  base  period 
month,  a  supplier  and  the  purchaser 
shall  attempt  to  agree  mutually  to  a 
base-period  use.  That  agreed-upon 
volume  does  not  formally  become 
effective  until  an  ERA  regional  office, 
upon  application,  issues  an  assignment 
order.  In  the  interim,  however,  pending 
an  assignment  order,  the  supplier  may 
supply  agreed-upon  volumes,  provided 
application  for  an  assignment  has  been 
filed.  If  those  volumes  exceed  volumes 
which  are  later  assigned,  the  difference 
must  be  deducted  from  base  period 
volumes  in  future  months. 

If  the  purchaser  purchased  motor 
gasoline  during  at  least  three  months  of 
the  October  1978  through  February  1979 


period,  and  the  monthly  average  of 
those  purchases  generally  reflects  an 
appropriate  base  period  volume,  ERA 
will  assign  a  base-period  use  which 
equals  those  average  monthly 
purchases. 

As  to  firms  which  purchased  motor 
gasoline  in  fewer  than  three  months 
from  October  1978  through  February 
1979,  an  evaluation  will  be  done  by  the 
ERA  Regional  Office  of  the  base-period 
volume  of  comparable  firms  in  the  same 
area  before  it  makes  an  assignment  of  a 
base-period  use.  Such  evaluation  and 
assignment  shall  be  made  pursuant  to 
the  “Guidelines  for  Evaluation  of 
Applications  for  Assignment  of  Supplier 
and  Base  Period  Use  to  New  Gasoline 
Retail  Sales  Outlets.’’ 

If  (1)  a  wholesale  purchaser-reseller 
has  accepted  and  is  supplying  proposed 
base  period  volumes  to  a  purchaser  that 
does  not  have  base  period  volumes  for  a 
base  period  month;  and  (2)  the 
purchaser  or  supplier  (on  behalf  of  the 
purchaser)  has  applied  to  ERA  for  an 
assignment  for  those  months;  then  the 
wholesale  purchaser-reseller  may,  on  an 
interim  basis,  include  such  volumes  in 
its  sales  obligations  as  a  temporary 
adjustment  and  may  upward  certify 
such  volumes  to  its  supplier.  In  the 
interim,  the  wholesale  purchaser- 
reseller’s  supplier  shall  include  such 
volumes  as  part  of  its  base-period 
supply  obligations  pending  an  ERA 
assignment. 

F.  Supplier  Responsibility  for 
Assignments  Made  After  November  1, 

1977 

Section  211.105(b)  provides  the  means 
for  determining  base  period  suppliers  for 
firms  which  had  no  previous  base  period 
supplier  and  received  an  assignment  of 
a  base  period  volume  and  supplier  from 
ERA  after  the  beginning  of  the  base 
period  (that  is,  after  November  1, 1977). 

If  such  a  firm  is  eligible  for  a  growth 
adjustment  under  §  211.104,  i.e.,  it  has  a 
monthly  average  volume  in  the  October 

1978  through  February  1979  period 
which  is  at  least  ten  percent  greater 
than  the  firm’s  actual  purchases  in  a 
base  period  month,  as  determined  under 
section  211.104(a),  then  the  firm’s  base 
period  suppliers  will  be  determined  as 
follows: 

(1)  The  assigned  supplier  must  supply 
the  assigned  or  adjusted  base  period 
volumes,  whichever  are  higher,  for  (a) 
the  base  period  months  between 
November  1, 1977  and  the  assignment’s 
effective  date  and  (b)  those  base  period 
months  between  the  effective  date  of  the 
assignment  and  October  31, 1978  in 
which  the  firm  made  no  purchases. 


Federal  Register  /  Vol.  44,  No.  88  /  Friday.  May  4,  1979  /  Rules  and  Regulations 


26719 


(2)  The  firm's  actual  suppliers  must 
supply  the  adjusted  base  period  volumes 
for  the  base  period  months  between  the 
assignment's  effective  date  and  October 
31, 1978  in  which  there  were  purchases. 

The  portion  of  the  adjustment  each 
supplier  is  required  to  supply  shall  be 
derived  on  the  basis  described  in 
§  211.104(b). 

If  such  a  Arm  is  not  eligible  to  receive 
an  automatic  adjustment  under  section 
211.104  (because  either  its  October  1978 
through  February  1979  average  monthly 
purchases  were  not  at  least  ten  percent 
higher  than  its  average  monthly 
purchases  during  the  base  period  month 
or  it  purchased  motor  gasoline  in  fewer 
than  three  months  of  the  October  1978 
through  February  1979  period),  its  actual 
purchases  and  suppliers  during  the  base 
period  month  will  determine  base  period 
volumes  and  suppliers. 

(3)  Assignments  made  under 
Activation  Order  No.  1  and  the 
Guidelines  thereto  will  remain  valid,  but 
ERA  may.  upon  application,  make  and 
upward  adjustment  to  a  firm’s  base 
period  use  based  upon  the  assignment 
procedures  for  new  wholesale 
purchasers. 

G.  Reassignments,  Including  Three- 
Party  Agreements 

Section  211.105(c)  is  the  rule  which 
corresponds  directly  to  Paragraph  No.  3 
of  the  Guidelines  relating  to 
reassignments.  It  applies  to  purchasers 
to  whom  assignment  orders  were  issued 
after  November  1, 1977  which 
terminated  one  supply  obligation  and 
established  another  (i.e.,  reassignments, 
including  three-party  agreements). 

For  the  current  months  corresponding 
to  base  period  months  prior  to  the 
effective  date  of  the  assignment  order, 
the  newly  assigned  supplier  will  be  the 
base-period  suppler.  Its  supply 
obligation  as  a  result  of  the 
reassignment  will  equal  the  volumes 
reassigned,  or  the  actual  purchases 
during  the  corresponding  month  of  the 
base  period  from  the  supplier  whose 
obligations  were  terminated,  whichever 
is  less.  If  actual  base-period  purchases 
from  the  supplier  whose  obligations 
were  terminated  exceed  the  volumes 
reassigned,  the  original  base  period 
supplier  shall  be  the  base-period 
supplier  for  the  difference.  Any  other 
actual  suppliers,  whether  they  supplied 
before  or  after  effectiveness  of  the 
assignment  order,  shall  also  be  base 
period  suppliers  for  the  actual  volumes 
supplied.  The  newly  assigned  base 
period  supplier  shall  also  be  responsible 
for  supplying  the  unattributable  portion 
of  the  adjusted  base  period  volumes 
determined  under  section  211.104  which 


would  otherwise  be  the  responsibility  of 
the  supplier  whose  obligations  were 
terminated.  If  an  application  is  made  to 
the  ERA  regional  office  for  an 
assignment,  the  rule  allows — but  does 
not  require-the  newly-assigned  supplier 
to  supply  on  an  interim  basis  the 
difference  between  the  assigned 
volumes  and  the  actual  purchases  from 
the  supplier  whose  obligations  were 
terminated  for  the  portion  of  the  base 
period  prior  to  effectiveness  of  the 
assignment.  Pending  ERA  action  on  the 
assignment  application,  it  may  upward 
certify  such  volumes  to  its  supplier.  That 
supplier  shall  then  include  such  volumes 
as  part  of  its  supply  obligations  pending 
ERA  action. 

For  those  base-period  months  after 
the  reassignment  order  was  issued, 
actual  purchases  and  actual  suppliers 
will  determine  base-period  volumes  and 
supply  obligations. 

H.  Branded  resellers 

Section  211.105(d)  adopts  the  branding 
section  of  Paragraph  No.  8  of  the 
Guidelines,  and  also  replaces  the 
previous  similar  provisions  of 
paragraphs  (b),  (c)  and  (d)  of  $  211.105. 

It  provides  that  any  wholesale 
purchaser-reseller  of  motor  gasoline 
which  is  a  branded  independent 
marketer  and  which  has  a  base  period 
supplier  different  from  the  firm  that  was 
its  supplier  on  February  28, 1979  under 
whose  brand  it  was  selling  on  that  date, 
may,  at  its  option,  designate  as  its  base 
period  supplier  that  supplier  which  was 
its  supplier  on  February  28, 1979  and 
terminate  its  supplier/purchaser 
relationship  with  all  its  other  base 
period  suppliers.  If  a  designation  is  so 
made,  the  firm  that  supplied  the 
purchaser  on  February  28, 1979  will 
become  the  purchaser’s  sole  base-period 
supplier  and  will  supply  the  purchaser’s 
base  period  volumes  as  part  of  its 
supply  obligations.  It  may  certify 
upward  such  volumes  to  its  supplier,  . 
which  in  turn  shall  include  volumes 
certified  as  part  of  its  supply 
obligations. 

A  wholesale  purchaser-reseller  which 
designates  a  firm  as  its  sole  base  period 
supplier  pursuant  to  section  211.106(d) 
shall  provide,  by  June  15, 1979,  written 
notice  of  the  designation  and  the 
corresponding  terminations  to  any 
suppliers  which  supplied  the  wholesale- 
purchaser  reseller  during  the  base 
period.  Such  wholesale  purchaser- 
reseller  shall  also  provide  written  notice 
by  the  same  date  to  the  designated 
supplier  of  the  amount  of  the  wholesale 
purchaser-reseller’s  base  period  use 
which  had  been  supplied  by  other 
suppliers  during  the  base  period  and 


which  is  to  be  supplied  by  the 
designated  supplier.  The  notice  to  the 
designated  supplier  shall  include  the 
names  and  addresses  of  the  actual 
suppliers  during  the  base  period  and  of 
the  wholesale  purchaser-reseller  and  the 
location  of  any  facility,  including  any 
retail  sales  outlet  concerned. 

Since  this  provision  was  contained  in 
the  Guidelines  in  substantially  the  same 
furm,  in  most  cases  the  necessary 
notices  will  already  have  been  provided. 

I.  Temporary  Exigent  Circumstance 
Adjustment 

Section  211.105(e)  continues,  for  retail 
sales  outlets  only,  the  provision  in  the 
guidelines  relating  to  temporary  exigent 
circumstances.  Middle  level  marketers, 
which  were  eligible  to  use  the  provision 
in  the  Activation  Order  and  Guidelines, 
will  now  have  to  petition  the  Office  of 
Hearings  and  Appeals  for  relief. 

If  a  retail  sales  outlet  has  experienced 
a  temporary  exigent  circumstance  for  a 
month  during  the  base  period  year 
causing  at  least  a  ten  percent  reduction 
in  its  normal  purchases  for  that  month, 
its  base-period  volume  may  be  revised 
to  equal  those  volumes  purchased  in  the 
corresponding  month  in  the  period 
November  1976  through  October  1977. 

Its  base-period  supplier  for  thesw 
volumes  will  be  the  supplier  from  whom 
the  purchases  were  reduced  because  of 
the  exigency.  The  purchaser  shall  notify 
the  supplier,  who  shall  supply  the 
additional  volumes  if  the  purtdiaser  is 
qualified  under  this  rule  to  receive  them. 

No  assignment  by  the  ERA  Regional 
Office  is  required.  For  any  month,  if  it  is 
eligible,  a  retail  sales  outlet  may,  at  its 
option,  receive  base  period  volumes 
determined  under  the  adjustment 
provision  of  §  211.104  or  the  procedures 
of  f  211.105(e),  but  not  both.  The  upward 
certification  provision  of  f  211.13(c) 
discussed  above  in  connection  with 
growth  adjustments  applies  as  well  to 
adjustments  made  under  f  211.105(e). 

If  the  supplier  is  a  major  refiner 
subject  to  the  jurisdiction  of  DOE'S 
Office  of  Special  Counsel,  then 
notification  of  the  temporary  exigent 
circumstance  and  the  use  of 
corresponding  months  of  the  November 
1976  through  October  1977  period  must 
be  provided  by  the  refiner  to  the  DOE 
audit  team  assigned  to  that  refiner. 
Notification  should  be  provided  by  the 
refiner  as  soon  as  practicable  after  it  is 
informed  by  its  purchaser. 

As  stated  in  the  rule  and  in  the 
Guidelines,  “temporary  exigent 
circumstances’’  includes,  but  is  not 
limited  to. 
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(1)  Facility  shutdowns,  including 
either  the  purchaser’s  facility  or  the 
supplier's  facility; 

(2)  Limited  access  to  facility  (such  as 
where  the  street  in  front  of  a  retail 
station  was  being  repaired  and  access  to 
the  station  was  therefore  impaired); 

(3)  Supplier's  inability  to  deliver  (a 
supplier's  declaration  of  an  allocation 
fraction  less  than  one  (IX))  will  not,  by 
itself,  be  an  adequate  demonstration  of 
a  supplier's  inability  to  deliver); 

(4)  Reduced  capability  of  purchaser  to 
function  as  a  normal  business,  including 
financial  difficulties  impacting  volume, 
but  does  not  include  an  unwillingness  of 
purchaser  to  purchase  because  of  a 
lawful  price. 

If  a  purchaser  believes  that  its 
supplier’s  price  during  the  base  period 
was  unlawful,  it  should  file  a  complaint 
with  the  DOE’s  Office  of  Enforcement  or 
Office  of  Special  Counsel,  as 
appropriate.  If  a  purchaser  was 
unwilling  to  purchase  product  at  a  price 
which  was  determined  in  an 
enforcement  action  by  DOE  to  violate 
the  DOE  price  regulations,  the  update  of 
the  base  period  will  not  affect  any 
enforcement  action  or  any  remedy 
thereunder. 

In  general,  a  prima  facie  case  for  the 
finding  of  a  temporary  exigent 
circumstance  can  be  made  in  every 
instance  in  which  purchases  in  a  base 
period  month  were  at  least  10  percent 
less  than  in  the  corresponding  month  of 
the  previous  year  and  was  abnormally 
low  in  comparison  to  other  months 
during  the  base  period. 

J.  Redirection  of  Product 

The  rule  provides  in  §  211.107(c)  that 
pursuant  to  the  procedures  of  Subpart  G 
of  Part  205,  if  sufficient  supplies  of 
gasoline  are  available  to  mitigate  the 
adverse  impact  on  firms  unable  to 
obtain  adequate  volumes  of  product, 
ERA  may  redirect  product  or  take  other 
appropriate  action  to  enable  a  purchaser 
to  obtain  in  any  month  up  to  75  percent 
of  its  base-period  volume  for  that  month. 
This  section  is  also  derived  from  a 
paragraph  in  the  Guidelines  and  is 
independent  of  the  authority  contained 
in  $  211.14(a)  and  §  205.39.  However,  its 
adoption  is  not  meant  to  preclude  the 
use,  where  appropriate,  of  other 
applicable  provisions. 

K.  Inter-Refiner  Sales 

In  view  of  the  lack  of  clear  support  for 
such  a  provision,  we  have  decided  not 
to  adopt  at  this  time  the  exclusion  of 
inter-refinery  sales  from  a  refiner's 
supply  obligations.  Hardships  created 
by  inter-refinery  sales  for  individual 
refiners  can  be  dealt  with,  as  they  have 


in  the  past  through  case-by-case 
exceptions  relief. 

L.  Other  Matters 

Section  211.106(c)(2)(ii),  relating  to  the 
closing  of  retail  sales  outlets  prior  to 
June  1, 1974,  has  been  deleted.  Section 
211.106(b)(4),  relating  to  the  1973-1974 
growth  adjustment  in  8  211.13(b)(1),  has 
also  been  deleted. 

M.  Specific  Comments  Solicited 

We  solicit  comments  as  to  whether 
firms  which  shifted  volumes  from  one 
retail  outlet  to  another  under  the  30 
percent  rule  of  8  211.106(b)(3)(H) 
between  November  1, 1977  and  February 
28, 1979  should,  in  every  instance,  be 
allowed  to  upward  certify  growth  or 
temporary  exigent  circumstance 
adjustments. 

Under  the  rule  adopted,  suppliers  and 
purchasers  will  be  able  to  agree  on  base 
period  volumes  for  new  stations  and 
begin  supplying  them  pending  ERA 
action.  However,  the  one-time  growth 
adjustment  we  have  adopted  today  will 
not  account  for  growth  of  existing  retail 
sales  outlets  after  March  1, 1979. 
Therefore,  without  setting  forth  specific 
regulatory  language,  we  are  proposing 
and  are  requesting  specific  comment  on 
a  rule,  suggested  by  a  refiner,  that 
would,  within  certain  limitations,  allow 
suppliers  without  ERA  approval,  to 
adjust  their  branded  and  unbranded 
wholesale  purchaser-reseller  base 
period  volumes  to  reflect  the  following: 

1.  A  change  in  the  operator  of  a  retail 
outlet; 

2.  A  change  in  ownership  in  a  retail 
outlet  involving  the  sale  of  land  or  the 
making  of  improvements  (or  both)  by  the 
supplier  to  the  operator  of  a  retail  outlet; 

3.  Changes  in  physical  characteristics 
through  reconstruction  or  expansion  of  a 
retail  outlet  resulting  in  a  significant 
increase  in  the  operator’s  business; 

4.  Changes  in  marketing  strategy;  such 
as,  conversion  from  full  to  self-service, 
car  wash,  conversion  of  stock,  etc.; 

5.  Significant  changes  in  the  supply/ 
demand  balance  in  a  particular  market 
area  served  by  a  retail  outlet,  such  as, 
closing  of  other  retail  outlets,  opening  of 
new  shopping  centers  and  subdivisions, 
and  building  of  new  roads. 

Suppliers  would  only  be  permitted  to 
make  such  adjustments  in  amounts 
which  would  affect  suppliers’  applicable 
allocation  fractions  in  any  month  by  less 
than  2  percent  This  would  provide 
limited  flexibility  within  the  current 
regulations  while  assuring  that  other 
purchasers  who  did  not  undergo 
changed  circumstances  would  only  be 
minimally  affected. 


We  are  not  changing  our  present 
regulations  on  the  allocation  of 
unleaded  gasoline  at  this  time,  but  are 
specifically  requesting  comment  on 
appropriate  modifications  to  our 
unleaded  gasoline  allocation  rules  so 
that  they  may  more  closely  follow 
current  demand  patterns  and  to  provide 
special  allocations  for  the  production  of 
‘‘gasohol.”  In  this  connection  if  unleaded 
gasoline  shortages  occur,  we  solicit 
information,  which  we  intend  to  share 
with  the  Environmental  Protection 
Agency  (EPA),  as  to  whether  the 
regulations  of  the  EPA  requiring  the  sale 
of  unleaded  gasoline  at  retail  outlets 
selling  leaded  gasoline  could  yield 
unintended  results,  such  as  requiring  a 
station  that  runs  out  of  unleaded 
gasoline  to  close  down,  even  though  it 
has  available  supplies  of  leaded 
gasoline  for  which  there  is  demand  by 
the  motoring  public  during  a  period  of 
general  gasoline  shortages. 

Some  comments  prepared  and 
received  subsequent  to  our  April  17 
Notice  of  Intent  objected  to  comparing 
actual  purchases  in  a  base  period  month 
to  the  monthly  average  in  the  period 
October  1976-February  1979  to  measure 
growth.  One  objection  was  that,  by 
comparing  to  a  period  during  the  fall 
and  winter  months,  those  regions  of  the 
country  that  have  peak  demand  in  the 
summer  may  show  no  growth  at  all, 
even  though  the  actual  growth  on  an 
annual  average  basis  may  be  well  in 
excess  of  10%.  We  recognize  that  this 
may  be  a  problem  with  the  growth 
adjustment  mechanism  in  this  rule.  We 
therefore  specifically  request  comments 
on  an  appropriate  growth  adjustment 
mechanism  that  will  take  into  account 
seasonal  demand  variations,  regional 
shifts  in  population  and  other  factors.  In 
particular,  suggestions  as  to  an 
appropriate  and  equitable  means  of 
accounting  for  growth  are  requested. 

N.  Revocation  of  Activation  Order 

Because  the  provisions  of  both  the 
Activation  Order  and  the  Guidelines 
have  been  incorporated  in  the  rule 
adopted  today,  the  February  22, 1979 
order  activating  certain  portions  of  the 
standby  product  allocation  regulations 
will  be  revoked  for  May  1979. 

V.  Written  Comment  and  Public  Hearing 
Procedures 

A.  Written  Comments 

You  are  invited  to  participate  in  this 
proceeding  by  submitting  data,  views  or 
arguments  with  respect  to  the  matters 
contained  in  the  interim  rule  or  matters 
which  should  be  included  in  a  final  rule. 
Comments  should  be  submitted  by  4:30 
p.m.,  e.d.t.,  July  10, 1979  to  the  address 
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indicated  in  the  “Addresses”  section  of 
this  notice  and  should  be  identified  on 
the  outside  envelope  and  on  the 
document  with  the  docket  number  and 
the  designation:  “Motor  Gasoline 
Allocation  Base  Period."  Ten  copies 
should  be  submitted. 

Any  information  or  data  submitted 
which  you  consider  to  be  confidential 
must  be  so  identified  and  submitted  in 
writing,  one  copy  only.  We  reserve  the 
right  to  determine  the  confidential  status 
of  such  information  or  data  and  to  treat 
it  according  to  our  determination. 

B.  Public  Hearings 

1.  Procedure  for  Requests  to  Make 
Oral  Presentation.  If  you  have  any 
interest  in  the  matters  discussed  in  the 
rule,  or  represent  a  group  or  class  of 
persons  that  has  an  interest,  you  may 
make  a  written  request  for  an 
opportunity  to  make  oral  presentation 
by  4:30  p.m.,  local  time,  on  the  dates  set 
forth  in  the  “Dates”  section  of  this 
notice  for  the  respective  hearings.  You 
should  also  provide  a  phone  number 
where  you  may  be  contacted  through  the 
day  before  the  hearings. 

If  you  are  selected  to  be  heard,  you 
will  be  so  notified  before  4:30  p.m.,  e.d.t., 
May  30, 1979  for  the  Washington,  D.C. 
hearing  and  by  June  13, 1979  for  the  San 
Francisco,  California  hearing.  You  will 
be  required  to  submit  one  hundred 
copies  of  your  statement  to  the  hearing 
location,  indicated  in  the  "Addresses’* 
section  of  this  notice,  before  4:30  p.m., 
e.d.t.,  June  6, 1979  for  the  Washington, 
D.C.  hearing,  and  on  the  morning  of  the 
hearing  for  the  San  Francisco  hearing. 

2.  Conduct  of  the  Hearings.  We 
reserve  the  right  to  select  the  persons  to 
be  heard  at  the  hearings,  to  schedule 
their  respective  presentations,  and  to 
establish  the  procedures  governing  the 
conduct  of  the  hearings.  The  length  of 
each  presentation  may  be  limited,  based 
on  the  number  of  persons  requesting  to 
be  heard. 

An  ERA  official  will  be  designated  to 
preside  at  the  hearings.  These  will  not 
be  judicial-type  hearings.  Questions  may 
be  asked  only  by  those  conducting  the 
hearings.  At  the  conclusion  of  all  initial 
oral  statements,  each  person  who  has 
made  an  oral  statement  will  be  given  the 
opportunity  to  make  a  rebuttal 
statement.  The  rebuttal  statements  will 
be  given  in  the  order  in  which  the  initial 
statements  were  made  and  will  be 
subject  to  time  limitations. 

You  may  submit  questions  to  be  asked 
of  any  person  making  a  statement  at 
each  hearing  to  the  respective  addresses 
indicated  above  for  requests  to  speak 
before  4:30  p.m.,  local  time,  on  the  day 
before  each  hearing.  If  you  wish  to  have 
a  question  asked  at  the  hearings,  you 


may  submit  the  question,  in  writing,  to 
the  presiding  officer.  The  ERA  or,  if  the 
question  is  submitted  at  the  hearings, 
the  presiding  officer  will  determine 
whether  the  question  is  relevant,  and 
whether  the  time  limitations  permit  it  to 
be  presented  for  answer.  The  question 
will  be  asked  of  the  witness  by  the 
presiding  officer. 

Any  further  procedural  rules  needed 
for  the  proper  conduct  of  the  hearings 
will  be  announced  by  the  presiding 
officer. 

Transcripts  of  the  hearings  will  be 
made  and  the  entire  record  of  the 
hearings,  including  the  transcripts,  will 
be  retained  by  the  ERA  and  made 
available  for  inspection  at  the  DOE 
Freedom  of  Information  Office,  Room 
GA-152,  James  Forrestal  Building,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.,  between  the  hours  of 
8:00  a.m.  and  4:30  p.m.,  Monday  through 
Friday.  You  may  purchase  copies  of  the 
transcripts  of  the  hearings  from  the 
reporter. 

(Emergency  Petroleum  Allocation  Act  of  1973, 
15  U.S.C.  §  751  et  seq..  Pub.  L  93-159,  as 
amended.  Pub.  L  93-511,  Pub.  L  94-99,  Pub. 

L  94-133,  Pub.  L  94-163,  and  Pub.  L  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  S  787  et  seq..  Pub.  L  93-275,  as 
amended.  Pub.  L  94-332,  Pub.  L  94-385,  Pub. 
L.  95-70,  and  Pub.  L  95-91;  Energy  Policy  and 
Conservation  Act  42  U.S.C.  8  6201  et  seq., 
Pub.  L  94-163,  as  amended.  Pub.  L  94-385, 
and  Pub.  L  95-70;  Department  of  Energy 
Organization  Act  42  U.S.C  8  7101  et  seq.. 
Pub.  L  95-91;  E.0. 1179a  39  FR  23185;  E.O. 
12009,  42  FR  46287.) 

In  consideration  of  the  foregoing. 
Activation  Order  No.  1  to  the  Standby 
Petroleum  Product  Allocation 
Regulations  is  revoked  and  Pail  211  of 
Chapter  II  of  Title  10  of  the  Code  of 
Federal  Regulations  is  amended  as  set 
forth  below,  effective  May  1, 1979  and 
ceasing  to  be  effective  midnight, 
September  30, 1979. 

Issued  in  Washington.  D.C,  May  1, 1979. 

David 

Administrator.  Economic  Regulatory  Administration. 

1.  Paragraph  (c)  of  8  211.13  is 
amended  by  revising  subparagraph 
(c)(1)  to  read  as  follows: 

8211.13  Adjustments  to  b«M  parted 
volume. 

***** 

(c)  Adjustments  to  a  wholesale 
purchaser-reseller’s  base  period  use  for 
new  and  increased  allocation 
entitlements  of  purchasers.  (1)  A 
wholesale  purchaser-reseller  shall  be 
entitled  to  receive  an  adjustment  to  its 
base  period  use  whenever  (i)  it  is 
notified  pursuant  to  f  205.38(d)  of  an 
assignment  to  supply  a  new  wholesale 


purchaser;  or  (ii)  it  is  notified  of  an 
adjustment  granted  pursuant  to 
8  211.12(h),  8  211.13(e),  8  211.104. 

8  211.105,  8  211.125(b)  or  8  211.145(b)  to 
the  base  period  use  of  a  wholesale 
purchaser  entitled  to  receive  an 
allocation  from  that  wholesale 
purchaser-reseller,  in  an  amount  equal 
to  the  increases  in  the  allocation 
entitlements  or  new  allocation 
entitlements  which  the  wholesale 
purchaser-reseller  is  to  supply.  *  *  * 
***** 

2.  Paragraph  (a)  of  8  211.101  is  revised 
to  read  as  follows: 

§211.101  Scope. 

(a)  This  subpart  applies  to  the 
mandatory  allocation  of  all  motor 
gasoline  produced  in  or  imported  into 
the  United  States.  Unless  otherwise 
specified  iiT,  or  inconsistent  with,  this 
subpart,  the  provisions  of  sections 
211.9-211.13  of  this  part  apply  to  this 
subpart.  Where  inconsistent  with  the 
provisions  of  Subpart  A  of  this  part,  the 
provisions  of  this  subpart  shall  prevail. 

*  *  *  *  ,  * 

3.  Section  211.102  is  amended  by 
revising  the  definition  of  "base  period" 
to  read  as  follows: 

§211.102  Definitions. 

For  purposes  of  tips  subpart — 

"Base  period"  means  the  month  of  the 
period  November  1977  through  October 
1978  corresponding  to  the  current  month. 
*  *  *  *  * 

4.  Section  211.103  is  amended  by 
revising  paragraph  (e)  and  adding 
paragraph  (f)  to  read  as  follows: 

§211.103  Allocation  levels. 

*  *  *  *  *  • 

(e)  Base  period  volume.  (1)  By  June  15, 
1979,  each  supplier  which,  during  the 
base  period,  sold  motor  gasoline  to  a 
wholesale  purchaser  or  end-user  entitled 
to  an  allocation  level  which  is  a 
percentage  of  a  base  period  use  shall 
report  to  each  of  those  purchasers,  the 
volume  of  motor  gasoline  which  it  sold 
to  or  transferred  to  that  purchaser  in 
each  month  of  the  base  period  year. 

(f)  Resolution  of  disputes.  If  a  supplier 
and  purchaser  disagree  over  the 
volumes  required  to  be  supplied  as  a 
base  period  volume  or  as  an  adjusted 
base  period  volume,  application  for 
resolution  of  the  dispute  should  be  made 
to  the  appropriate  DOE  enforcement 
division.  DOE  may  require  the 
production  of  any  relevant  information 
necessary  to  resolve  the  dispute.  If  a 
supplier’s  position  is  determined  to  be 
incorrect  it  will  be  obligated  to  make  up 
any  volumes  it  should  have  supplied  but 
did  not. 
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5.  A  new  $  211.104  is  added  to  read  as 
follows: 

1211.104  Unusual  growth  adjustment. 

(a) (1)  Beginning  in  May  1979,  if  a  retail 
sales  outlet,  wholesale  purchaser- 
consumer  or  a  bulk  purchaser  of  motor 
gasoline  with  an  allocation  level 
determined  by  reference  to  a  base 
period  use,  or  its  predecessor  whose 
allocation  it  received,  purchased 
gasoline  during  at  least  three  of  the 
months  during  the  period  October  1978 
through  February  1979  and  the  monthly 
average  volume  of  such  purchases  from 
all  suppliers  in  the  months  it  purchased 
gasoline  was  at  least  ten  percent  greater 
than  the  aggregate  amount  of  its  actual 
motor  gasoline  purchases  in  a  base 
period  month  from  all  suppliers,  it  can 
substitute  as  its  base  period  use  for  the 
current  month  corresponding  to  that 
base  period  month  its  average  monthly 
purchases  in  those  months  of  the 
October  1978  through  February  1979 
period  that  it  purchased  motor  gasoline. 
The  purchaser’s  base  period  suppliers 
will  be  required  to  supply  the  adjusted 
volumes  as  determined  in  paragraph  (b) 
of  this  section. 

(2)  For  the  month  of  April  1979,  if  the 
average  monthly  gasoline  purchases  by 
a  retail  sales  outlet,  wholesale 
purchaser-consumer  or  bulk  purchaser 
in  the  months  it  purchased  motor 
gasoline  in  the  period  October  1978 
through  February  1979  were  at  least 
thirty-five  percent  higher  than  its  total 
April  1978  purchases  from  all  suppliers, 
its  October  1978  through  February  1979 
average  monthly  purchases  of  motor 
gasoline  in  the  months  it  purchased 
motor  gasoline  may  be  substituted  for 
its  April  1978  purchases  as  its  base 
period  use. 

(b)  The  portion  of  the  adjustment  that 
each  base  period  supplier  is  required  to 
supply  shall  be  derived  on  the  following 
basis:  If  the  amount  of  the  adjustment 
i.e.,  the  average  monthly  volumes 
supplied  during  the  October  1978 
through  February  1979  period  in  excess 
of  actual  base  period  purchases,  is 
attributable  to  particular  base  period 
suppliers,  then  each  such  supplier  will 
be  responsible  for  the  portion  of  the 
adjustment  it  supplied.  If  a  portion  of  the 
adjustment  is  not  attributable  to  a 
particular  base  period  supplier,  then  that 
portion  of  the  adjustment  will  be 
supplied  by  all  the  base  period  suppliers 
based  on  the  proportional  share  of 
gasoline  the  firm  purchased  from  each 
supplier  in  the  base  period  month. 

(c)  A  supplier  shall  make  the 
adjustment  under  paragraph  (a)  of  this 
section  without  a  request  by  a 
wholesale  purchaser  or  bulk  purchaser 


to  the  extent  that  the  supplier's  records 
indicate  that  the  purchaser  is  eligible  for 
the  adjustment.  However,  if  a 
purchaser's  average  monthly  purchases 
in  the  October  1978  through  February 
1979  period  does  not  average  ten  percent 
greater  than  its  aggregate  purchases  in 
the  base  period  month,  no  base  period 
supplier  is  required  to  supply  it 
additional  volumes  as  an  adjustment 
under  this  section  even  though  the 
particular  supplier  may  have  provided 
greater  than  ten  percent  more  product  in 
the  October  1978  through  February  1979 
period  than  in  the  corresponding  base 
period  month. 

(d)  Each  firm  desiring  to  receive  an 
adjustment  for  volumes  not  attributable 
to  particular  base  period  suppliers  shall 
notify  each  base  period  supplier  of  the 
additional  amount  of  the  adjustment  to 
be  added  to  its  base  period  use.  For 
purposes  of  the  notification,  a  purchaser 
will  certify  to  its  supplier  (1)  its 
aggregate  purchases  in  a  base  period 
month;  (2)  its  average  monthly 
purchases  during  the  October  1978 
through  February  1979  period;  (3)  the 
portion  of  the  growth  adjustment 
attributable  to  the  particular  supplier 
and  (4)  the  amount  of  the  unattributable 
portion  of  the  adjustment  requied  to  be 
supplied  by  the  supplier.  A  purchaser  is 
not  required  to  disclose  to  one  supplier 
the  specific  volumes  supplied  by  any 
other  supplier. 

(e)  An  adjustment  to  a  purchaser’s 
base  period  use  for  a  particular  month 
determined  under  this  section  will 
automatically  become  part  of  the 
supplier’s  supply  obligations  and  that 
supplier  in  turn  may  certify  the 
adjustment  upward  to  its  base  period 
suppliers. 

(f)  By  June  15, 1979,  each  motor 
gasoline  supplier  shall  report  to  each  of 
its  base  period  purchasers  described  in 
paragraph  (a)  of  this  section  the  monthly 
average  gasoline  purchases  which  it 
supplied  during  the  October  1978 
through  February  1979  period  that  were 
at  least  ten  percent  higher  than  the 
volumes  it  supplied  during  any  base 
period  month. 

6.  Section  211.105  is  amended  by 
deleting  paragraphs  (a)  through  (d)  and 
replacing  it  with  a  provision  to  read  as 
follows: 

$211,106  SuppMer /purchaasr 

(a)  New  wholesale  purchasers.  (1) 
Where  a  firm  made  no  purchases  from 
any  supplier  during  a  base  period 
month,  a  supplier  and  the  purchaser 
shall  attempt  to  agree  mutually  to  a 
base-period  use.  That  agreed-upon 
volume  does  not  become  formally 


effective  until  an  ERA  regional  office, 
upon  application,  issues  an  assignment 
order.  In  the  interim,  pending  an 
assignment  order,  the  supplier  may 
supply  agreed-upon  volumes,  provided 
application  for  an  assignment  has  been 
filed.  If  those  volumes  exceed  volumes 
which  are  later  assigned,  the  difference 
must  be  deducted  from  base  period 
volumes  in  future  months. 

(2) (i)  If  the  purchaser  purchased  motor 
gasoline  during  at  least  three  months  of 
the  October  1978  through  February  1979 
period,  and  the  monthly  average  of 
those  purchases  reflect  an  appropriate 
base  period  volume,  ERA  will  assign  a 
base-period  use  which  equals  those 
average  monthly  purchases. 

(ii)  As  to  firms  which  purchased  motor 
gasoline  in  fewer  than  three  months 
from  October  1978  through  February 
1979,  an  evaluation  will  be  done  by  the 
ERA  Regional  Office  of  the  base-period 
volume  of  comparable  firms  in  the  same 
area  before  it  makes  an  assignment  of  a 
base-period  use.  Such  evaluation  and 
assignment  shall  be  made  pursuant  to 
the  “Guidelines  for  Evaluation  of 
Applications  for  Assignment  of  Supplier 
and  Base  Period  Use  to  New  Gasoline 
Retail  Sales  Outlets”. 

(3) (i)  A  wholesale  purchaser-reseller 
has  accepted  and  is  supplying  proposed 
base  period  volumes  to  a  purchaser  that 
does  not  have  base  period  volumes  for  a 
a  base  period  month;  and  (ii)  the 
purchaser  or  supplier  (on  behalf  of  the 
purchaser)  has  applied  to  ERA  for  an 
assignment  for  those  months;  then  the 
wholesale  purchaser-reseller  may,  on  an 
interim  basis,  include  such  volumes  in 
its  base-period  use  as  a  temporary 
adjustment  and  may  upward  certify 
such  volumes  to  its  supplier.  The 
wholesale  purchaser-reseller’s  supplier 
shall  include  such  volumes  as  part  of  its 
base-period  supply  obligations  in  the 
interim  pending  an  ERA  assignment. 

(b)  Supplier  responsibility  for 
assignments  made  after  November  1, 
1977.  This  paragraph  applies  to  firms 
which  had  no  previous  base  period 
supplier  and  received  an  assignment  of 
a  base  period  volume  and  supplier  from 
ERA  after  the  beginning  of  the  base 
period  (that  is,  after  November  1. 1977). 

(1)  If  such  a  firm  is  eligible  for  a 
growth  adjustment  under  $  211.104,  i.e^ 
it  has  a  monthly  average  volume  in  the 
October  1978  through  February  1979 
period  which  is  at  least  10  percent 
greater  than  the  firm’s  actual  purchases 
in  a  base  period  month  (as  determined 
under  $  211.104(a)),  then  the  firm’s  base 
period  suppliers  will  be  determined  as 
follows: 

(i)  The  assigned  supplier  must  supply 
the  assigned  or  adjusted  base  period 
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volumes,  whichever  is  higher,  for  (A)  the 
base  period  months  between  November 
1, 1977  and  the  assignment's  effective 
date  and  (B)  the  base  period  months 
between  the  effective  date  of  the 
assignment  and  October  31, 1978  in 
which  the  firm  made  no  purchases,  and 

(ii)  The  firm’s  actual  suppliers  must 
supply  the  adjusted  base  period  volumes 
for  the  base  period  months  between  the 
assignment’s  effective  date  and  October 
31, 1978  in  which  there  were  purchases. 

The  portion  of  the  adjustment  each 
supplier  must  supply  shall  be  derived  on 
the  basis  described  in  §  211.104(b). 

(2)  If  such  a  firm  is  not  eligible  to 
receive  an  automatic  adjustment  in  a 
month  under  §  211.104  (because  either 
its  October  1978  through  February  1979 
average  monthly  purchases  were  not  at 
least  ten  (10)  percent  higher  than  its 
average  monthly  purchases  during  the 
base  period  month  or  it  purchased  motor 
gasoline  in  fewer  than  three  months  of 
the  October  1978  through  February  1979 
period),  then  actual  purchases  and 
suppliers  during  the  base  period  month 
will  determine  base  period  volumes  and 
suppliers. 

(3)  Assignments  made  under 
Activation  Order  No.  1  and  the 
Guidelines  thereto  will  remain  valid,  but 
ERA  may,  upon  application,  make  an 
upward  adjustment  to  a  firm's  base 
period  use  based  upon  the  assignment 
procedures  set  forth  in  paragraph  (a)  of 
this  section. 

(c)  Reassignments.  This  paragraph 
applies  to  purchasers  to  whom 
assignment  orders  were  issued  during  or 
after  the  base  period  which  terminated 
one  supply  obligation  and  established 
another  (i.e.,  reassignments,  including 
three-party  agreements). 

(1)  For  the  current  months 
corresponding  to  base  period  months 
prior  to  the  effective  date  of  the 
assignment  order,  the  newly  assigned 
supplier  will  be  the  base-period  supplier. 
Its  supply  obligation  as  a  result  of  the 
reassignment  will  equal  the  volumes 
reassigned,  or  the  actual  purchases 
during  the  corresponding  month  of  the 
base  period  from  the  supplier  whose 
obligations  were  terminated,  whichever 
is  less.  If  actual  base-period  purchases 
from  the  supplier  whose  obligations 
were  terminated  exceed  the  volumes 
reassigned,  the  original  base  period 
supplier  shall  be  the  base-period 
supplier  for  the  difference.  Any  other 
actual  suppliers,  whether  they  supplied 
before  or  after  effectiveness  of  the 
assignment  order,  shall  also  be  base 
period  suppliers  for  the  actual  volumes 
supplied.  The  newly  assigned  base 
period  supplier  shall  also  be  responsible 


to  supply  unattributable  adjusted  base 
period  volumes  determined  under 
$  211.104  which  would  otherwise  be  the 
responsibility  of  the  supplier  whose 
obligations  were  terminated.  The  newly- 
assigned  supplier,  if  it  is  willing,  may,  if 
an  application  is  made  to  the  ERA 
regional  office  for  an  assignment,  supply 
on  an  interim  basis  the  difference 
between  the  assigned  volumes  and  the 
actual  purchases  from  the  supplier 
whose  obligations  were  terminated  for 
the  portion  of  the  base  period  prior  to 
effectiveness  of  the  assignment,  pending 
ERA  action  on  the  assignment 
application,  and  may  upward  certify 
such  volumes  to  its  supplier  which  will 
include  such  volumes  as  part  of  its 
supply  obligations  pending  ERA  action. 

(2)  For  those  base-period  months  after 
the  reassignment  order  was  issued, 
actual  purchases  and  actual  suppliers 
will  determine  base-period  volumes  and 
supply  obligations. 

(d)  Branded  resellers.  (1)  Any 
wholesale  purchaser-reseller  of  motor 
gasoline  which  is  a  branded 
independent  marketer  and  which  has  a 
base  period  supplier  different  from  the 
firm  that  was  its  supplier  on  February 
28, 1979  under  whose  brand  it  was 
selling  on  that  date,  may,  at  its  option, 
designate  as  its  base  period  supplier 
that  supplier  which  was  its  supplier  on 
February  28, 1979  and  terminate  its 
supplier/purchaser  relationship  with  all 
its  other  base  period  suppliers.  If  a 
designation  is  so  made,  the  firm  that 
supplied  the  purchaser  on  February  28, 
1979  will  become  the  purchaser’s  sole 
base-period  supplier  and  will  supply  the 
purchaser's  base  period  volumes  as  part 
of  its  supply  obligations.  It  may  certify 
upward  such  volumes  to  its  supplier, 
which  in  turn  will  include  volumes 
certified  as  part  of  its  supply 
obligations. 

(2)  A  wholesale  purchaser-reseller 
which  designates  a  firm  as  its  sole  base 
period  supplier  pursuant  to  this  section 
shall  provide,  by  June  15, 1979,  written 
notice  of  the  designation  and  the 
corresponding  terminations  to  any 
suppliers  which  supplied  the  wholesale- 
purchaser  reseller  during  the  base 
period.  Such  wholesale  purchaser- 
reseller  shall  also  provide  written  notice 
by  the  same  date  to  the  designated 
supplier  of  the  amount  of  the  wholesale 
purchaser-reseller's  base  period  use 
which  had  been  supplied  by  other 
suppliers  during  the  base  period  and 
which  is  to  be  supplied  by  the 
designated  supplier.  The  notice  to  the 
designated  supplier  shall  include  the 
names  and  addresses  of  the  actual 
suppliers  during  the  base  period  and  of 
the  wholesale  purchaser-reseller  and  the 


location  of  any  facility,  including  any 
retail  sales  outlet  concerned. 

(e)  Temporary  exigent  circumstance 
adjustment.  (1)  If  a  retail  sales  outlet  has 
experienced  a  temporary  exigent 
circumstance  for  a  month  during  the 
base  period  year  causing  at  least  a  ten 
percent  reduction  in  its  normal 
purchases  for  that  month,  its  base- 
period  volume  may  be  revised  to  equal 
those  volumes  purchased  in  the 
corresponding  month  in  the  period 
November  1976  through  October  1977. 

Its  base-period  supplier  for  the  previous 
period’s  volumes  will  be  the  supplier 
from  whom  the  purchases  were  reduced 
because  of  the  exigency.  The  purchaser 
shall  notify  the  supplier,  who  shall 
supply  the  additional  volumes.  No 
assignment  by  the  ERA  Regional  Office 
is  required.  For  any  month,  if  it  is 
eligible,  a  retail  sales  outlet  may,  at  its 
option,  receive  base  period  volumes 
determined  under  the  adjustment 
provision  of  section  211.104  or  the 
procedures  of  this  paragraph  but  not 
both.  The  upward  certification  provison 
of  section  211.13(c)  applies  to 
adjustments  made  under  this  paragraph. 

(2)  If  the  supplier  is  a  major  refiner 
subject  to  the  jurisdiction  of  DOE’s 
Office  of  Special  Counsel,  then 
notification  of  the  temporary  exigent 
circumstance  and  the  use  of 
corresponding  months  of  the  November 
1976  through  October  1977  period  should 
be  provided  by  the  refiner  to  the  DOE 
audit  team  assigned  to  that  refiner. 
Notification  should  be  provided  by  the 
refiner  as  soon  as  practicable  after  it  is 
informed  by  its  purchaser. 

(3)  “Temporary  exigent 
circumstances”  includes,  but  is  not 
limited  to, 

(i)  Facility  shutdowns,  including  either 
the  purchaser’s  facility  or  the  supplier’s 
facility; 

(ii)  limited  access  to  facility; 

(iii)  supplier's  inability  to  deliver  (a 
supplier’s  declaration  of  an  allocation 
fraction  less  than  one  (1.0)  will  not,  by 
itself,  be  an  adequate  demonstration  of 
a  supplier’s  inability  to  deliver); 

(iv)  reduced  capability  of  purchaser  to 
function  as  normal  business,  including 
financial  difficulties  impacting  volume, 

.  but  does  not  include  an  unwillingness  of 
purchaser  to  purchase  because  of  a 
lawful  price. 

7.  Section  211.106  is  amended  by 
deleting  subparagraph  (b)(4)  and 
subparagraph  (c)(2)(ii). 

8.  Section  211.107  is  amended  by 
revising  paragraph  (c)  to  read  as 
follows: 
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1211.107  Method  of  allocation. 

•  •  •  *  * 

(c)  Pursuant  to  the  procedures  of 
Subpart  G  of  Part  205,  if  sufficient 
supplies  of  gasoline  are  available  to 
mitigate  the  adverse  impact  on  firms 
unable  to  obtain  adequate  volumes  of 
product  ERA  may  redirect  product  or 
take  other  appropriate  action  to  enable 
a  purchaser  to  obtain  in  any  month  up  to 
75  percent  of  its  base-period  volume  for 
that  month. 

PART  211  [AMENDED] 

9.  Part  211  is  amended  by  removing 
Activation  Order  No.  1  from  the 
Appendix  to  Part  211 — Special  Rule  No. 
1. 
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ADDRESSES:  Send  written  comments  to 
Public  Hearings  Management,  Docket 
No.  ERA-R-79-23-A,  Room  2313,  2000  M 
Street,  NW.,  Washington,  D.C.  20461 
CONFERENCE  LOCATION:  Room  3000A, 
12th  and  Pennsylvania  Avenue  NW., 
Washington,  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  C.  Gillette  (Comment  Procedures), 

2000  "M"  Street  NW.,  Room  2214C, 
Washington,  D.C.  20461,  (202)  254-5201. 

Joel  Yudson  (Office  of  General  Counsel). 
Forrestal  Building,  1000  Independence  Ave. 
SW.,  Room  6-A-127,  Washington,  D.C. 
20585,  (202)  252-6744. 

Issued  in  Washington,  D.G  on  May  1, 1979. 

David  |.  Bardin. 

Administrator,  Economic  Regulatory  Administration 
[Docket  No  ERA-R-79-23-A) 
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Economic  Regulatory  Administration 
10  CFR  Part  211 

Motor  Gasolina  Allocations  Base 
Period  and  Adjustments 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Notice  of  Public  Conference  and 
Notice  of  Request  for  Written 
Comments. 


SUMMARY:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  hereby  gives  notice 
that  it  will  hold  a  public  conference  on 
Tuesday,  May  8, 1979  to  review 
S  211.104  (Unusual  Growth 
Adjustments)  of  the  Interim  Final  Rule 
issued  May  1, 1979  entitled  “Motor 
Gasoline  Allocation  Base  Period  and 
Adjustments.”  DOE  is  holding  this 
conference  to  review  j  211.104  because 
information  in  comments  received  after 
the  closing  date  of  the  rulemaking 
proceedings  concerning  the  Interim  Final 
Rule  suggest  that  a  modification  in 
]  211.104  may  be  required  prior  to  the 
expiration  date  of  the  above  referenced 
rule.  The  public  is  invited  to  attend  the 
conference.  Speakers  will  be  designated 
by  DOE. 

DOE  will  accept  written  comments 
concerning  §  211.104  of  the  Interim  Final 
Rule  until  4:30  p.m.  Friday,  May  11, 1979. 
Comments  received  thereafter  will  be 
considered  by  DOE  in  its  consideration 
of  the  Final  Rule  proposed  in  Docket  No. 
ERA-R-79-23. 

dates:  Conference  date:  Tuesday,  May 
8, 1979, 9:30  a.m.  Written  comments  (10 
copies)  by  4:30  p.m.  Friday,  May  11, 

1979. 


